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Current Lopics. 

The decision of the Supreme Court of the 
United States in the case of the self-confessed 
anarchist, Turner, whereby the constitution- 
ality of the Immigration Law, under which he 
was ordered deported to England, is upheld, 
will give general satisfaction to the law-abid- 
ing people of this country. Turner is now in 
Europe, having been released on bail, after 
having been convicted of making seditious 
speeches. The Circuit Court for the Southern 
District of New York refused a writ of habeas 
corpus in his case, and this action “has now 
been sustained. The effect of the Supreme 
Court’s decision is to uphold the law for 
the exclusion of anarchists. Turner claimed 
that he was a lecturer on sociological ques- 
tions, and was an anarchist in theory merely. 
Though his counsel attacked the immigration 
law as unconstitutional, on the ground that it 
is in contravention of the First, Fifth and 
Sixth Amendments, and also of Section 1 of 
the Constitution, and because “no power is 
delegated by the Constitution to the General 
Government over alien friends with reference 
to their admission into the United States or 
otherwise, or over the beliefs of citizens, deni- 
zens, sojourners, or aliens, or over the free- 
dom of speech or of the press.” 
contentions were negatived by the decision of 
the Chief Justice (Fuller), who said, among 
other things: 

“Whether rested on the accepted principle of 
international law that every sovereign nation has 
the power, as inherent in sovereignty and essential 
to self-preservation, to forbid the entrance of for- 
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All of these | 


eigners within its dominions, or to admit them only 
in such cases and on such conditions as it may see 
fit to prescribe, or on the power to regulate com- 
merce with foreign nations, which includes the en- 
trance of ships, the importation of goods, and the 
bringing of persons into the ports of the United 
States, the act before us is not open to constitu- 
tional objection. Nor is the manner in which Con- 
gress has exercised the right, although when such a 
case arises the objection may be taken. It (the act) 
has no reference to an establishment of religion, 
nor does it prohibit the free exercise thereof, nor 
abridge the freedom of speech or of the press, nor 
the right of the people to assemble and petition the 
Government for redress of grievances. It is of 
course true that if an alien is not permitted to enter 
this country,-or, having entered contrary to law, is 
expelled, he is in fact cut off from worshipping or 
speaking or publishing or petitioning in the coun- 
try, but that is merely because of his exclusion 
therefrom. He is not one of the people to whom 
these things are secured, and cannot become such 
by an attempt forbidden by law.” 


Discussing the plea of the defendant that 
the law should not be applicable to him be- 
cause he was not an active anarchist, the Chief 
Justice says: 

“ Even if Turner, even though he did not so state 
to the immigration board of inquiry, only regarded 
the absence of government as a political. ideal, yet 
when he sought to attain it by advocating, not 
simply for the benefit of workingmen, who are 
justly entitled to repel the charge of desiring the 
destruction of law and order, but ‘ at any rate as an 
Anarchist’ the ‘ universal strike’ to which he re- 
ferred, and by discourses on what he called ‘the 
legal murder of 1887,’ referring to the Spies case, 
and by addressing mass meetings on that subject in 
association with Most, we cannot say that the infer- 
ence was unjustifiable, either that he contemplated 
the ultimate realization of his ideal by the use of 


force or that his speeches were incitements to that 
end.” 


This decision is of importance because it 
marks a change in our national policy, a 
_ change which should have been made long 
|ago, before we had been called upon to suffer 
the loss of our chief magistrate and other less 
notable personages. The old theory, so fre- 
quently mouthed by sophomorical orators,—a 
theory much more poetical than practical— 
that we should continue to offer a refuge for 
the oppressed of every nation, no matter how 
dangerous their doctrines, should have been 
discarded long ago. Contrary to the seeming 
‘opinions of a few of our eminently respectable 
‘citizens, our liberties are in no wise endan- 
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gered because we see fit to stop the incendiary 
talk of blatant mischief makers. Under the 
law as now upheld by the highest court in the 
land, we can exercise a rational control over 
the discourse of persons of the Turner stripe, 
who incite visionaries, criminals and degener- 
ates, mostly from other lands, to murder and 
assassination and preach the gospel of impla- 
cable opposition to all law and authority. 





The movement now on foot in the city of 
Chicago to teach policemen something about 
the law, is worthy of emulation as well as suc- 
cess. It will not be disputed, we think, that 
policemen in many of our large cities are 
densely ignorant of legal matters, notwith- 
standing the fact that they have special need 
for such knowledge. The value of preserving 
evidence in criminal cases is patent to layman 


as well as lawyer, for thereby the labors of | 


prosecuting officers will be greatly lessened, 
and the chances of conviction largely in- 
creased. This is only one direction in which 
legal knowledge on the part of peace guard- 
ians could be put to practical use. Others 
will readily occur to anyone giving thought 
to the subject. In Chicago, besides talks on 
criminal evidence by members of the State’s 
Attorney’s staff, the police are also receiving 
instruction from medical practitioners cover- 


ing first aid to the injured, and how to distin- 


guish intoxication from certain sudden attacks 
of illness, which are frequently mistaken by 


policemen for cases of alcoholism. Such in- | 


struction cannot fail to make the police force 
much more valuable and efficient. Every po- 
lice officer ought to have at least a knowledge 
of the rudiments of law. Chicago may not 
be a model in all respects, but its example 


should be generally followed in all the large | 


cities of the country, with respect to teaching 
policemen law. 





Judge Leventritt of the New York Supreme 
Court recently handed down a decision of 
great importance to all members of fraternal 
organizations and policy holders in insurance 
companies. It was in the action brought by 
Maria Eisele to determine whether she or the 
children of the first wife of the deceased hus- 
band were entitled to $2,000 insurance money. 


In February, 1888, John Eisele obtained a cer- 
tificate from the Ancient Order of United 
Workmen which carried with it $2,000 insur- 
ance on his life. He designated as the person 
to whom the money was to be paid in event 
of his death his then wife, Maria. She died 
several years later and he married his second 
wife, Marie, who survives him and now claims 
the $2,000. Eisele died in May, 1903, and his 
‘son John demanded the $2,000 as his mother’s 
heir, his mother being Maria, the first wife of 
|the decedent. The A. O. U. W. paid the 
| $2,000 into the hands of the City Chamberlain 
‘to be paid to the person designated by the 
| Supreme Court. 

| Alfred and Charles Steckler, counsel for the 
| widow, Marie Eisele, contended before Judge 
| Leventritt that she was entitled to the entire 
| $2,000. They said that the certificate was 
'made payable to the first wife, Maria Eisele, 
and that it had never been changed. Mr. 
Steckler said that the by-laws of the organiza- 
tion in force at the time of Eisele’s death pro- 
vided that the money should be paid to the 
widow of the insured, and that as Marie Eisele 
was the widow it made no difference that 
Eisele had not changed the name of the bene- 
ficiary from Maria, his first wife, to Marie, his 
second wife, as the widow surviving both un- 
der the by-laws now in force. 

Counsel for the son by the first marriage 
said that the by-laws in force at the time the 
contract of insurance was issued in 1888 gov- 
erned, and that under those by-laws, in event 
of the failure of the insured to change the orig- 
inal beneficiary designated, the money on the 
death of the insured, in event of the prior 
death of the beneficiary named, would go to 
the child or children of the beneficiary. He 
contended that if there had been no change in 
the designation of Maria, the first wife, the 
$2,000 went to her son upon the death of the 
‘insured, she having died before him. Judge 
Leventritt handed down a decision sustaining 
the contention of the wife, and gave judgment 
in her favor. 








The New York Court of Appeals has re- 
cently rendered a decision of considerable im- 
| portance in reference to the duties of persons 
‘crossing or about to cross the tracks of street 
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surface railroads. In the year 1900, a man| been won, the great object of intending liti- 


named Lane was run down and killed by a} 
street car in Jamaica, L. I. His widow | 
brought suit against the company tor $25,000 | 
damages, and the jury before whom the case | 
was tried awarded her that amount. A mo- 
tion for a new trial was denied, and the com- | 
pany took an appeal to the Appellate Division, | 
which sustained the verdict. The principal 
point urged by the company in the appeal was 
that the deceased was negligent in having 
failed to look before crossing the street to see 
if any car was coming. The plaintiff con- 
tended that this was not necessary, which con- | 
tention the Appellate Division upheld. Mr. 
Justice Hirschberg, in his opinion saying: 


“It has often been held that the failure to 
prove that a driver or pedestrian did look is 
immaterial where the street car is at such a} 
distance as to warrant the assumption of | 
safety. Where a person would not be charge- 
able with contributory negligence, as matter 
of law, if he had seen the car before attempt- 
ing to cross in front of it, he cannot be so 
charged for a failure to see the car because he 
did not look.” This decision, which has now 
been upheld by the Court of Appeals, seems 
to show that whatever may be the rule in re- 
gard to steam railroads, the law of this State 
is that it is not necessary to look before cross- 
ing a street surface car track. 


| is a crime. 


The London Spectator looks askance at 
the proposal to admit women to the bar, and) 
gives some rather cogent reasons for its be- 
lief that the innovation would not be alto- 
gether a desirable one. As far as the law is} 
concerned, it sees no particular reason why | 
a capable woman should not make a good) 
solicitor, but, in its opinion, she could never 
make a barrister, because her personality | 
would always be more insistent than her 
arguments. Sooner or later, it declares, it | 
would happen that a case would be won by 
some theatrical exhibition on the part of a 
woman, who had depended for winning her 
case, not on the strength of her logic, but on | 
the attractiveness of her appearance and the, 
power she possessed of making an appeal 
difficult to resist. When once such a case had! 


| the 


gants would be to obtain the services, not of 
hard-hearted men, but of beautiful women, to 
plead their cause. The Spectator points out, 
in passing, that this would be rather hard on 
less beautiful of the lady barrister’s 
learned friends, who might even be found to 


_complain that it was no use trying to get on 
|at the bar unless you were at least as beauti- 
\ful as “that odious Miss A 





, not that I 
can understand what the juries see in her,” 
etc. The Spectator adds: 


“Other disadvantages incident to the competi- 
tion of women with men barristers are not hard 
to point out. It would be much more difficult, for 
instance — or, rather it would be at all events much 
more disagreeable—for an opposing counsel to 
deal incisively with a woman briefed against him 
than with a man; it is even conceivable that now 
and then a judge might feel some compunction in 
addressing himself sternly to a lady protesting over- 
much. There would be a false atmosphere of un- 
necessary politeness about the whole business.”’ 


These arguments are both cogent and 
practical, and it is “up to” the ladies who 
favor admission of the so-called weaker sex 
to answer them as best they can. 

en ALLE 


SUNDAY BASEBALL. 


By Istpor We ts, LL.B., of New York. 





The arrival of the baseball season generally 
brings with it the oft-mooted question whether the 
mere playing of the game of baseball on Sunday 
The question has arisen in the Appel- 


| late Courts several times, but, unfortunately, the 
| decisions are conflicting. 


It is not intended here to discuss the matter 
from a religious or moral standpoint, but to review 
the various decisions on the subject, and, if pos- 


| sible, draw a conclusion from them. 


The statutory provisions relating to Sunday base- 
ball are contained in sections 259 and 265 of the 
Penal Code. They are as follows: 

“Sec. 259. The Sabbath.— The first day of 
the week being by general consent set apart 
for rest and religious uses, the law prohibits 
the doing on that day of certain acts herein- 
after specified, which are serious interruptions 
of the repose and religious liberty of the 
community.” 

“Sec. 265. Public sports.— All shooting, 
hunting, fishing, playing, horse-racing, gaming 
or other public sport, exercises or shows, upon 
the first day of the week, and all noise disturb- 
ing the peace of the day, are prohibited.” 
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The first reported case in which these sections 
were construed is that of People v. Dennin (35 
Hun, 327). Dennin and two others were found by 
a policeman playing ball in private grounds, with 
the consent of the owner; they did not make any 
noise. The General Term of the Supreme Court, 
in the Second Department, held that this was no 
crime. Barnard, J., writing for the court, said: 


“Tt is manifest that the thing done must be 
a serious interruption of the repose of the com- 
munity on Sunday. The thing prohibited must 
be to a greater or lesser extent public. * * * 
There was nothing done to disturb the repose 
of the community. That is, in terms, declared 
to be the object of the law.” 


This seemed to be regarded as representing the 
law until the decisions in the case of the Peoplé v. 
Moses (20 N. Y. Supp. 9; affirmed, 140 N. Y. 214, 
in 1892). 

In that case the defendant had been convicted 
of fishing from a boat upon Clark’s pond, Orange 
county, on Sunday. The pond was about a mile 
long and half a mile wide, and belonged to a club, 
of which the defendant was a member. The act 
was committed within the observation of a number 
of people. 

The same court which decided the Dennin case 
held that this constituted a crime, and distinguished 
the two cases as follows: “While only public 
sports, exercises and pastimes are forbidden, all 
shooting, fishing, hunting, etc., are inhibited.” 

This decision was appealed from to the Court 
of Appeals, which affirmed the conviction by a 
divided court, leaving the law uncertain and a mat- 
ter of contention up to the present time. Three of 
the judges held that the mere act of playing was a 
crime; three judges dissented, and Maynard, J., 
who cast the deciding vote, gave as his opinion 
that there was sufficient evidence in the record to 
support a finding by the trial court that the act 
complained of was committed under such circum- 
stances as to constitute a serious interruption of 
the repose and religious liberty of the community. 
The opinion in the case, written by Earl, J., is 
very emphatic. After quoting the statute, he says: 


“Tt is thus seen that among the acts speci- 
fied prohibited on Sunday is fishing. That is 
absolutely prohibited on Sunday, everywhere 
and under all circumstances. It may be done 
in a community where it does not offend the 
sensibilities of anyone; it may be done in such 

;  @ manner as not to disturb the peace or inter- 
rupt the repose or religious liberty of the 
rommunity, and yet the law is violated. It is 
quite unreasonable to suppose that the legisla- 
ture meant that whenever any of these acts 
are charged as a violation of the law an issue 
can be framed and tried as to their public 
offensive or disturbing character. 

: “In reaching this conclusion we are not 
\ embarrassed by the decision in the case of Peo- 


; everywhere and under all circumstances. 





ple v. Dennin, because we do not think that 
case was correctly decided. * * * That play- 
ing ball by several persons in a place open to 
the view of the people who may _ be in the 
vicinity, or who may pass by, is condemned 
by the principles which lie at the bottom of 
the Sunday laws, and is an act of playing within 
the meaning of the statute cannot be doubted.” 


The question again arose in 1898 in the Matter 
of Rupp (33 App. Div. 468; s. c., 53 N. Y. Supp. 
927) on an application by a taxpayer to remove the 
police commissioner of Buffalo for not suppressing 
baseball playing on Sunday. 

The court there said: 


“ The legislature had authority to protect the 
Christian Sabbath from desecration by such 
laws as it may deem necessary, and it is the 
sole judge of the acts proper to be prohibited, 
with a view to the public peace on that day. 
* * * Baseball playing on Sunday is a mis- 
demeanor, and is prohibited by section 265 of 
the Penal Code.” 


The Dennin case is not discussed, nor even a!- 
luded to. 

The next case was that of People ex rel. Bedell 
v. DeMott (38 Misc. 171; s. c., 77 N. Y. Supp. 248). 
There Judge Gaynor discharged the prisoners on a 
writ of habeas corpus, giving as his reason: “ As the 
complaint here shows no facts that the repose and 
religious liberty of the community were interrupted, 
it states no offense.” 

A careful reading of sections 259 and 265 above 
quoted, bearing in mind the practical impossibility 
of obtaining convictions for such offenses, except 
under strict legislation, leads to the conclusion that 
Sunday baseball playing in public is prohibited 
It will 
be noticed that section 259 prohibits the doing of 
“certain acts hereinafter specified,” which are de- 
clared serious interruptions of the repose and 
religious liberty of the community. Then follow 
several sections containing the prohibited acts, 
among them being section 265, which is entitled 
“Public sports.” Every act therein specifically 
mentioned is of a public nature, and it ends by pro- 
hibiting “all noise disturbing the peace.” This 
clause has no reference to the specific acts men- 
tioned, but is, in addition to it, and seems to have 
been intended to prohibit every kind of public noise 
disturbing the peace. 

The contention that the playing must disturb the 
repose and religious liberty of the public in order 
to become a crime, is not warranted from that 
clause. If this were so, every time such an act 
was charged as a violation of the law an issue would 
have to be tried as to its public, offensive or dis- 
turbing character. This would leave the law a 
matter of opinion in each case, and different judges 
and juries would entertain different opinions. If a 
police officer should be of the opinion at the time 
of making an arrest that the law was violated, and 
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the judge should be of a different opinion, he ren- 
ders himself liable to all the punishments of making 
a false arrest; and yet, if the circumstances should 
be reversed, and the officer fails to arrest, he is 
guilty of neglecting his duty. 

Within a week Judge Gaynor has discharged pro- 
fessional baseball players who played before ten 
or fifteen thousand people, upon the ground that 
this did not show any interference with the repose 
and religious liberty of the community. 
the justice have been of the same opinion if two or 
three residents in the vicinity had passed on their 
way to church and had been “shocked” by the 
sight? Can it be said that playing is legal, but 
becomes a crime when some disapproving mem- 
bers of the community see it? 

This construction has led to 
sults. In one case recently, where a policeman had 
made the arrests and detailed the circumstances, 
showing loud noises, the magistrate discharged the 
prisoners because, as he expressed it, the police- 
man, being on duty, his repose could not be 
disturbed. 

In another case a church committee watched a 
baseball game in order to be able to testify to its 
disturbing character and to show that a large num- 
ber of the church’s Sunday school scholars had 
absented themselves from the school in order to 
witness the game. The players were arrested and 
discharged, the magistrate stating as his reason that 
“the members of the committee knew what they 
were going to see, and they saw it.” 

The writer represented some Brooklyn church 
bodies in a baseball prosecution last year, which 
resulted in a conviction in the Court of Special 
Sessions; and, although it was shown that about a 
thousand people witnessed the game, and there were 
loud noises, and a number of neighbors testified 
to being disturbed in their observance of the day, 
one of the justices voted for acquittal, giving as 
his opinion that this was insufficient. 

The statute does not interfere with indoor base- 
ball playing of a private nature. In that case, how- 
ever, it must be played without noise as would 
disturb the peace of the day. The law presumes 
that public playing does this. 


—_———_¢——_— 
THE BALANCE OF POWER IN EUROPE. 


For more than a century the European powers 
have adhered, in theory at least, to what is known 
as the balance of power. The purpose of this 
political policy has been the maintenance of the 
peace of Europe, just as that of the Monroe doc- 
trine has been the maintenance of the peace of 
America. That it has at times been made use of 
for selfish purposes will scarcely admit of doubt; 
yet it has, upon the whole, subserved a useful pur- 
pose. Brought into existence by the ambitious 
schemes of Napoleon, which threatened the health- 
ful growth and even the existence of many of the 


Would 


some amusing re- 








independent nations of Europe, it has ever since 
the congress of Vienna been generally recognized 
as a salutary principle for the purpose of preventing 
the territorial aggrandizement of any of the great 
powers at the expense of the weaker ones. The 
fundamental hypothesis upon which it rests is that 
the crushing of even the minor nations would im- 
pede the advancement of European civilization. 
Should this conviction cease then the balance of 
power in Europe will become a lifeless thing. 

It is, therefore, pertinent to inquire whether or 
not the conviction is on the wane, even though 
there is no immediate danger of an open repudia- 
tion of the policy. Two tendencies have a very 
direct bearing upon the question: 

(1) The growth of the imperialistic idea in 
Europe at the expense of national liberalism, and 
(2) the increasing tendency toward coalitions. 


The first of these may seem to be of too senti- 
mental a nature to warrant its being given a place 
in the discussion of a question of practical politics. 
But such is not the case, as has been proven by 
the history of Europe itself. Had Napoleon not 
run counter to the growing spirit of nationalism, he 
might have died upon a throne instead of upon the 
barren isle of St. Helena. Spain made by far the 
most heroic fight in her history in defense of her 
nationality, and the campaign upon the peninsula 
was the turning-point in the Napoleon‘c wars. Not 
only did those nations which he attempted to sub- 
jugate feel that their nationality was worth pro- 
tecting at the expense of bluod and treasure, but 
the national spirit was strong enough to bind 
Europe together against the conquering Corsican. 

To appreciate fully how firmly grounded in the 
thought of the people was this conviction, we 
must read the literature of that time, which re- 
flects the feeling of the masses; and we must read 
as well the political utterances of the statesmen. 
From top to bottom the ferment of nationalism was 
at work and had been ever since the Renaissance. 
Just as the Reformation undermined the imperial 
idea in the church. so the Renaissance undermined 
it in the state. Three centuries of political devel- 
opment found their expression in the triumph of 
Wellmgton at Waterloo. That fight was not sim- 
ply a contest between military geniuses, but be- 
tween fundamental ideas, and the nobler triumphed. 

But we are not forced to depend upon literature 
for our evidence as to the strength of the national 
idea in Europe at that time. The fact that it could 
resist the self-interest which impelled them to sub- 
mit peaceably to the government instituted by the 
conqueror because of its administrative superiority 
is unmistakable evidence of the strength of the 
sentiment. Even in those sections where the ade 
ministrative improvements introduced by Napoleon 
contrasted most favorably with the inefficient po- 
litical machinery which they supplanted, the people 
considered their nationalism as too high a price to 
pay for these improvements, and hence were will- 
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3 . : T 
ing to take up arms against him who threatened 


the destruction of European nationalities. 

But their nationalism was not at that time of 
the type known as Chauvinism. It was well leav- 
ened with liberalism. The liberalistic ideas which 
reached their culmination in the middle of the nine- 
teenth century were, even at the beginning of the 
century, no mean force in shaping political poli- 
cies. Since the middle of the century there has, 
however, unquestionably been a reaction toward 
imperialism. This fact is nowhere more evident 
than in the attitude of the powers toward their 
colonies. When the pendulum will begin to swing 
back again is impossible to say, but this much is 
certain, there is no sufffeient evidence that it has 
begun yet. 

Turning to the question of coalitions, we find a 
situation as complex as it is important. While 
avowedly none of them are formed except for de- 
fensive purposes, the facts not infrequently har- 
thonize quite as well with a somewhat different 
conclusion. If, for instance, an alliance’ or 
entente cordiale has for its purpose the giving of 
either or both of the parties thereto a free hand 
and it chooses to exercise this freedom for the 
purpose of increasing its possessions, it is clear 





that this has a direct bearing upon the balance of | 
power in Europe, although the field of operations | 
were outside of Europe. For, unless all of the) 
powers share in the acquisition of external pos- | 


dustrial development, she is undoubtedly much far- 
ther ahead than she would have been had it not 
been for the French loans which came as a result of 
the alliance with France. That this may be a very 
desirable thing does not alter the fact that it has 
disturbed the equilibrium of European powers. 
But not only in these two ways has the dual 
alliance affected the balance of power in Europe; 
it has affected it in a third way; it undoubtedly led 


‘to the formation of the triple alliance, the hegemony 


of which naturally fell to Germany. This has had 
an effect upon German influence and action which 
has been by no means. trivial. Stated bluntly, the 
result of both these alliances has been that there 
are now but two first-rate powers on the continent 
of Europe. The temporary coalition between Rus- 
sia, Germany and France, immediately following 
the Chino-Japanese war, tended in the same direc- 
tion as the other alliances. As a result of it Rus- 
sia secured a foothold in Manchuria, from which 
nothing but force, and plenty of it, will ever induce 
her to withdraw. As her share of the booty, Ger- 
many acquired a considerable portion of the 
Province of Shantung, containing the important 
harbor of Kiao Chow. This high-handed robbery 
affected directly the balance of power in Asia, but 
it unquestionably has had and will continue to 
have an important bearing upon the balance of 
power in Europe. 

Should the recent approachment between Russia 


sessions in proportion to their strength, the equi- | and Germany develop into an alliance, the balance 
librium must of necessity be disturbed. |.of power in Europe which has existed for a cen- 
With a view to testing the correctness of this, | tury will have gone forever. Though it may con- 
let us see what has actually happened. While the} tinue as a political expression, it will have lost its 
alliance between Russia and France has not been | vital meaning. For such an alliance, not being at 
used for the purpose of increasing the territory of/ all mecessary for defensive purposes, could be 
either in Europe; it has been used for the purpose | brought into existence only for offensive purposes. 
of furthering the territorial aggrandizement of both! If this view is correct, the very probable purpose 
outside of Europe. That Russia has- pursued a| of this understanding is a preparation for a clinic 
more aggressive policy in Asia than she would | upon the sick man of Europe, in order that Russia 
otherwise have felt warranted in pursuing is too’ might come into her inheritance upon the Bos- 
clear to require proof; nor is there room for doubt | phorus, and Germany, because of her piety and the 
but that this addition to her potential resources has | Bagdad railway,-would receive the Holy Land and 
made her a greater force in European politics than the “regions round about.” 
she was before. To such an extent is this true| That the present war with Japan will cripple 


that it is exceedingly doubtful if her advance! Russia, for a time at least, and thus lessen her 


toward the Bosphorus could now be stoppedewith- | 
out a genera! European war, as it was a quarter of | 
a century ago by the conference of Berlin. Under | 
the feeling of assurance begotten of the alliance, | 
France has made as great territorial acquisition as | 
has Rrssia, but owing to the fact that the French | 
are poor colonizers and that the territory, unlike 
that acquired by Russia, is necessarily non-con- 
tiguous, the French acquisitions have not added 
to the strength of France as have those of Russia 
go her strength. 

The dual alliance has added to Russia strength 
in another way —it has made a large amount of 
French capital available for the development of the 
hitherto undeveloped resources of Russia. While 
Russia is still very backward in many lines of in- 


| Japanese triumph will, 


predominance in Europe seems certain. But to 
what extent this will be true it is as yet too early 
to judge. If Japan wins, as seems likely, Russia 
will be forced to take up again her old line of 
march toward the Bosphorus. She is too big a na- 
tion to be shut in from the unfrozen seas. A 
therefore, make Europe 
again the theatre of action and force once more 
into the foreground the balance of power on that 
continent. 

To many these dangers may seem speculative. 
Well, some of them are and some of them are not. 
And even those which are furnish an ample basis 
upon which to rest the conclusions which have 
been drawn from them. It is, therefore, my sober 


conviction that what is left of the balance of power 
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in Euroee 3 is in a rather precarious ; condition: ra 
like the small dealer in the commercial world, it is 
at the mercy of powerful combinations. 


Epwin MAxey. 
Law Department, West Virginia University. 


——_ 


JUDGE PARKER’S ADVICE TO LAW 
STUDENTS. 


On June tst, at the Albany Law School, Judge 
Alton B. Parker, Chief Judge of the Court of Ap- 
peals, and the most talked-of man in the United 
States for the Democratic nomination for President, 
received a veritable ovation from some sixty law 
students and graduates. The occasion was the de- 
livery by the distinguished jurist of a lecture on 
“The Origin of the Civil Law,” which he followed 
with a half hour’s informal talk. Casting his man- 
uscript on the reading desk, and thrusting both 
hands into his trousers pockets, the Chief Judge 
turned to Dean J. Newton Fiero, and said: 





“Now, Mr. Dean, I want to say a few words of 
a more or less personal nature to the young gentle- | 
men and I find that I have only five minutes left of 
my allotted time. May I have a little more time?” 


This was greeted with a vociferous outburst of | 
cheers and “ yeas.” Then the Chief Judge, address- | 
ing the students in a confidential tone, went on to | 
say: “ When I left this law school I went down town | 
to see if I could not get something to do. The 
Dean was just starting out in the practice of law, 
but he had the best of me, for somehow he managed 
to gain the confidence of men who had some busi- 
ness to give away. 

“T want to tell you that I had no such luck. 
The Dean and I boarded uptown in the same house, 
and I can clearly remember times when I did not | 
know where I was going to get the money with | 
which to settle up my board bill and office rent. In 
those days we used to have a system of setting aside 
a part of each fee we received with which to settle 
with the landlord each quarter, and it was not al- 
ways an easy matter. 

“You will have trials and tribulations. If you 
happen to be born with a desire for work, study and 
struggle such as Fiero had, it won’t spoil you if you 
happen to make too much money. But I would 
like to impress upon you that reputation is worth 
more to the lawyer than money; to be considered 
as a man of irreproachable reputation is better than 
to be a man of ability. 

“Don’t make the mistake of believing that you 
are going to succeed in the law because when you 
address a jury you can make a better speech than 
the other fellow. That it will be a great advantage 
to you is undeniable, but the man who sits opposite 
you, who hesitates a little and of whom you say 
you do not think he will get on, will outstrip you 
in the race if his reputation is without reproach 
and yours isn’t. 








“In every county of this State are to be found 
men of great ability, men of great promise, but 
their careers have been ruined and they have failed 
as a result of their own recklessness. In some cases 
their companions were bad; in others they mingled 
with the lower strata of society. In still other cases 
the man’s habits were bad, and of such a man people 
said, ‘ We can’t trust him.’ 


“Perhaps he was honest but extravagant. 
Nothing so quickly tends to a man’s downfall as 
extravagance. Possibly a creditor pressed him for 
a few dollars and he took a client’s money to meet 
this obligation, saying to himself: ‘I will get it to- 
morrow and replace it.’ Then he begins to dodge 
his client, but finally he has to meet him face to 
face, and inevitable exposure follows. Just one act 
like that ruins him, for the client in his indignation 
spreads the story through the community. 

“ You need not be afraid to wait for business, and 
if you are in need of funds you need not be afraid 
to get money from your father, your uncles or your 
friends, for, added to the education you have re- 
ceived, it will turn out to be a good investment. 

“Tf you lead a clean, straightforward life and be 
careful of your expenditures and do not let 
your pride run away with your expenditures, you 


| are just as certain to succeed as the sun is to rise. 


“My word of honor as a man: If you are faith- 
ful to your word, improve your mind, identify your- 
self with the people among whom you live, take 
part in anything that is going on that is for the 
public good (because you will be a leading man in 
that community)—if you do that, people will come 
to trust you. When you get people to talk about 
you as a pretty solid man, you will grow to the 
feeling that you ought to do what you can to help 
that community and to aid in civilizing influences. 
| You will get more pleasure out of life than in any 
other way and it will bring you great returns for 
any investment you have made. 

“ Another word of advice: You want to get away 
from trying cases. I would not go to the Supreme 
Court if I were you and run the risk of shipwreck- 
ing your client. The interest of your client is your 
first interest. . 

“Tf you stay in Albany let the Dean come in and 
sit down beside you. You will find him ready to 
help you. You will find that the older a lawyer 
grows the greater his willingness to help a young 
lawyer. But do not expect him to write your briefs 
for you. 

“ When you go into Special Term be able to state 
to the court accurately and briefly the substance of 
your affidavits, but don't read them, as some lawyers 
do. Never exaggerate about the facts. State the 
truth. State your case as frankly to the court as 
you know how, so that when your opponent gets 
up he will say that the facts have been so fairly 
stated that he need not go further than discuss ques- 
tions of law. The fact that you do this will result 
in your conduct being talked of between judge and 
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judge, and when you come into court the judge will 
say: ‘ Here is the man who always speaks the truth.’ 

“Do not be afraid of the Judge. When you come 
to the Appellate Division of the Supreme Court or 
the Court of Appeals, everything is there before you 
and you have only questions of law to discuss. Tell 
your story and tell it briefly and truthfully. And 
you need not be afraid that you are going to make 
some little blunder, because the court knows that 
not one of the lawyers knows it all—not even the 
members of the court themselves know it all, as 
they admit. 

“This reminds me of an experience of my own. 
I had a case of my own once when I was practising 
at the Bar, and I prepared it and prepared it and 
prepared it on appeal. In fact, I overtrained on it. 
In due time I came to Albany to argue the case 
before the Court of Appeals. I went to the old Del- 
avan House and I worked all night on that precious 
case, going over every point of my argument, until 
I had it, as I supposed, perfect. It was a sleepless 
night for me and I was very nervous when I got 
into court, but I stood up, and that is about all I 
did do. 

“ Judge Church—a grand man, and I treasure his 


memory—happened to look up and I do not know | 


whether he knew niy knees were shaking, but he 
took off his spectacles, and, looking at me with his 
big brown eyes, said: ‘Proceed, Mr. Parker.’ I 
completely forgot my intended argument, but I 
pulled myself together and began. ‘This is my 
point,’ and in fifteen minutes I made a much better 
argument than the one-hour argument I had so 
carefully prepared during a period of many weeks. 

“TI never worked with an Appellate judge who 
did not have a friendly regard and feeling for the 
young lawyer whe is making his first argument. He 
will beat you if you want to be beaten, but he would 
much rather you should win, if you are on the right 
side, than such men as Choate or Root or other big 
men to whom have come fame and emolument. 

“ Some of you will be trial lawyers, some of you 
won’t, but if you will follow my advice you surely 
will be successful. I have taken up more of your 
_ time that I asked for, for I take an interest in young 
men. I was one myself a great many years ago, 
and know all the trials and tribulations they have. 

“ At the beginning it is a hard row to hoe. All 
we have to do is to do right; meet our share of the 
burdens of citizenship in the community; do the 
right thing between man and man; when we have a 
client struggle for him with all the powers we pos- 
sess; do no fraud, but do everything that is right 
and noble for his cause, and be careful to let nothing 
happen that wil injure our reputation in the com- 
munity in which we live. If you do that you will 
succeed. 

“TI wish every one of you godspeed on the road 
to success,” concluded Judge Parker, amid another 
wild outburst of cheering on the part of the stu- 
dents, which continued without cessation until the 
distinguished jurist had left the lecture room. 








Chief Judge Parker, Justice David J. Brewer, of 
the United States Supreme Court, and other dis- 
tinguished graduates of the Albany Law School, were 
subsequently the guests of honor at a reception and 
luncheon at the Hotel Ten Eyck following the an- 
nual meeting of the alumni. 

In the event of Judge Parker’s nomination and 
election to the Presidency, he will be the second 
graduate of the Albany Law School to occupy that 
high office, the other being William McKinley. 
The students of the school enjoy the distinction of 
having formed the first Parker club in the United 
States. The Chief Judge is a graduate of the class 
of 1872. He has been a lecturer since 1893, and a 
member of the board of trustees for a considerable 
period. He was the first president of the Alumni 
association, which was organized in 1901, and has 
always manifested a deep interest in the affairs of 
the school. He received the degree of LL. D. from 
Union University in Igor. 

—————_»~—_—_———. 
TECHNICAL TRADEMARKS VERSUS NON- 
EXCLUSIVE MARKS. 


By E. R. COFFIN, 


Recent decisions of both Federal and State Courts 
have gone far to crystallize the law of technical 


| trademarks and of unfair competition in general. 


Originally defendant was enjoined from using 
plaintiff's trademark only where there was proof of 
a fraudulent intent to deceive the public. (Lord 
Hardwicke in Blanchard vy. Hill, 2 Atk., 484; see 
comments on this case in Coffeen v. Brunton, Fed. 
Cas., 2,946). But it has long been, settled that plain- 
tiff has an absolute right to the exclusive use of 
his trademark. The right has hardened into‘a rule 
of property. (Millington v. Fox, 3 Mylne, etc., 
338; Trademark Cases, 100 U. S., 82, 92; Lawrence 
Mfg. Co. v. Mfg. Co., 138 U. S., 537, 548; Elgin 
Case, 179 U. S., 665, 674.) 

It follows, therefore, that when a trademark is 
literally appropriated, a property right has been in- 
vaded and the further trespass is enjoined accord- 
ingly. The act of appropriation without more gives 
a right to this relief. (Elgin Case, 179 U. S., 665, 
674, 677; Church & Dwight Co. v. Russ, 99 Fed. 
276, 279; Gannert v. Rupert (C. C. A.), 127 Fed., 
962; General Electric Co. v. Renew Lamp Co., 128 
Fed., 154; Singer Co. v. Wilson, 2 Ch. D., 434, 442; 
Lambert v. Goodbody, 19 Rep. Pad. Cas., 377; 
Provident Chemical Works v. Chemical Works, 4 
Ont. Law Rep., 545, 552.) Proof of likelihood of 
deception or fraudulent intent is unnecessary. 
(Elgin Case, supra; Lawrence Mig. Co. v. Mfg. 
Co., supra; Church & Dwight Co. v. Russ, supra; 
General Electric Company v. Renew Lamp Co., 
supra; Heublein v. Adams, 125 Fed., 782, 785.) 

When however, a trademark has not been copied 
in fac-simile, the test af whether or not plaintiff’s 
right has been invaded is the likelihood of deception 
resulting from the imitation. It is only when de- 


ception is probable that there is an infringement 
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(Kann v. Diamond Steel Company (C. C. A.), 102 
Fed., 327, 332; N. K. Fairbank Co. v. Soap Co. 
(C. C. A.), 102 Fed., 327, 332; Lever v. Bedingfield, 
16 Rep. Pat. Cas., 3.) But it still remains true that 
the trademark is protected as property. (T. A. Vul- 
can v. Myers, 139 N. Y., 364, 367; Liggett & Myer 
Tobacco Co., v. Hynes, 20 Fed., 883; Same v. To- 
bacco Co., 104 Mo., 61; G. C. White Co. v. Miller, 
50 Fed., 277, 279; Hostetter v. Vowinkle, Fed. Cas., 
6,714; Regis v. Jaynes (Mass.), 70 N: E., 480, 482). 
And absene of fraudulent intent, of actual deceit or 
damage constitutes no bar to relief by injunction. 
(T. A. Vulcan v. Myers, supra; Gannert v. Rupert 
(C. C. A.), 127 Fed., 962; Regis v. Jaynes, supra.) 

There is another class of cases, however, involv- 
ing non-exclusive words or marks, which no one is 
entitled to monopolize, and in which plaintiff has 
no property right. He is, nevertheless, entitled to 
be free from a deceptive use of such marks; that is, 
their use by another will not be absolutely pro- 
hibited, but will be so limited or regulated that the 
probability of deception is entirely done away with 
or reduced to a minimum. 
665, 674; Dadirrian v. Yacubian (C. C. A.), 98 Fed., 


872, 879.) To obtain relief plaintiff must first show | 


a close identification of the mark in question with 
his goods. (Reddaway v. Banham (1896), A. C., 
199, 210; Bissell Plow Case, 121 Fed., 357, 367; Aer- 
ators Ltd. v. Tollitt (1902), 2 Ch. Div., 319, 324.) 
And he must, of course, show a likelihood of decep- 
tion by defendant’s use of the mark. (Aerators 
Ltd. v. Tollitt, supra; Bissell Plow Case, supra; 
Centaur Co. v. Marshall (C. C. A.), 97 Fed., 785, 
788, 791.) Indeed, identification of a given mark 
with plaintiff's goods is but one step in the proof 


that defendant’s use of the mark is likely to deceive. | 


Whether or not plaintiff must in addition show an 
actual fraudulent intent is still mooted. The Eng- 
lish cases hold that he need not (Cellular Cloth 
Case (1899), A. C., 326, 334, 335; Apollinaris Case 
(1897), 1 Ch. Div., 893, 899, 901); so some American 
cases (Hoff’s Malt Case (C. C. A.), 76 Fed., 959; 
Manitowoc Co. v. Numsen (C. C. A.), 93 Fed., 176; 
Viano vy. Baccigalupo (Mass.), 67 N. E., 641, 643; 
Bissell Plow Case, supra; semble, the Singer Case, 
163 U. S., 169, 199, 200); though the prevailing rule 
in America in the past has been contra. (Lawrence 
Mfg. Company v. Mfg. Company, supra; Distilling 
Co. v. Martinoni, 117 Fed., 186, 188.) The Amer- 
ican rule, however, seems to have been relaxed in 
more recent cases. In the Elgin Case, supra, the 
fraudulent intent, it was held, might be deduced 
from the “inevitable consequences” of defendant’s 
use of the mark; and the present drift seems to be 
toward permitting this inference from the “ natural 
and probable consequences.” (Gray v. Taper Sleeve 
Pulley Works, 16 Fed., 436, 442; Bissell Plow Case. 
121 Fed., 357, 375; Faber Pencil Case, 124 Fed., 
603, 610; Enterprise Mfg. Company v. Landers, 124 
Fed., 923, 927; Allen S. Wrisley Company v. Iowa 
Soap Company (C. C. A.), 122 Fed., 796, 797; Paul 
on Trademarks, p. 379. Compare N. K. Fairbank 


(Elgin Case, 179 U. S., | 


Co. v. Soap Co. (C. C. A.), 102 Fed., 327, 330, 3313; 
Ligget & Myer Tobacco Co. v. Hynes, 20 Fed., 
883, 885;—technical trademark cases.) Even if de- 
fendant’s fraudulent intent is still to be insisted upon 
as an independent element of plaintiff’s right to 
relief, it would seem that defendant’s persistence in 
the use of a mark or a colorable imitation after 
plaintiff has requested defendant to desist, should 
be sufficient proof of such fraudulent intent. (Ful- 
ler v. Huff (C. C. A.), 104 Fed., 141, 145; New 
England, etc., Co. v. Marlborough, etc., Co., 168 
Mass., 154. Compare Menendez v. Holt, 128 U. S., 
514, 523; Regis v. Jaynes (Mass.), 70 N. E., 480, 
481.) In either event, the test of infringement of 
plaintiff’s rights is exactly the same in the case of 
these non-exclusive marks or names as in the case 
of exclusive trademarks, which are imitated, but 
| not literally copied, viz.: Is defendant’s use likely 
| to deceive? (Bissell Plow Case, supra, pp. 365-7; 
| Aerators Ltd. v. Tollitt, supra, pp. 324, 325; Redda- 
| way v. Stevenson, 20 Rep. Pat. Cas., 276, 282.) 

A distinction exists, however, in the measure of 
relief,—absolute restraint in the case of exclusive 
trademarks; qualified restraint in the case of non- 
exclusive marks. (See cases collected in 16 Har- 
|vard Law Review, 276, notes; and Cozens-Hardy, 
I. J., in Faulder v. Ruston (C. C. A.), 20 Rep. Pat. 
| Cas. 477, 495-) 





—_——_o-—_—_—_ 


UNIVERSAL CONGRESS OF LAWYERS AND 
JURISTS. 





The following is a list of Government Delegates 
appointed by the President of the United States, 
‘to the Universal Congress of Lawyers and Jurists, 
| held at St. Louis, September 28 to 30, 1904: 

| This list comprises the Chief Justice and Asso- 
ciate Justices of the Supreme Court of the United 
States; the Presiding Judges of the United States 
Circuit Courts of Appeal; the Chief Justices of the 
Court of Appeals and Court of Claims at Wash- 
ington; the lawyers of the President’s Cabinet; the 
living ex-Attorney Generals; the Solicitor General; 
the living ex-Presiden‘s of the American Bar Asso- 
ciation; the Presiding Justices of the courts of our 
territories and foreign possessions; lawyers from 
the Senate and the House of Representatives of 
the United States, taken largely from the judiciary 
committees of those bodies, and eminent lawyers in 
various parts of the country. 


Mr. Chief Justice Fuller; Mr. Justice Harlan; Mr. 
Justice Brewer; Mr. Justice Brown; Mr. Justice 
White; Mr. Justice Peckham; Mr. Justice Mc- 
Kenna; Mr. Justice Holmes; Mr. Justice Day. 

Hon. George F. Hoar, United States Senate; 
Hon. John C. Spooner, United States Senate; Hon. 
John T. Morgan, United States Senate; Hon. John 
W. Daniel, United States Senate; Hon. Charles W. 
Fairbanks, United States Senate; Hon. Francis M. 
Cockrell, United States Senate; Hon. Alfred B. 
Kittredge, United States Senate. 
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Hon. John J. Jenkins, House of Representatives; 
Hon. John Dalzell, House of Representatives; Hon. 
Henry W. Palmer, House of Representatives; Hon. 
Charles E. Littlefield, House of Representatives; 
Hon. David A. DeArmond, House of Representa- 
tives; Hon. Henry D. Clayton, House of Repre- 
sentatives; Hon. John Sharp Williams, House of 
Representatives. 

Le Baron B. Colt, Presiding Judge, U. S. Circuit 
Court of Appeals, Bristol, R. I.; William J. Wallace, 
U. S. Circuit Judge, Albany, N. Y.; Marcus W. 
Acheson, U. S. Circuit Judge, Pittsburgh, Pa.; 
Nathan Goff, U. S. Circuit Judge, Clarksburg, W. 
Va.; Don A. Pardee, U. S. Circuit Judge, New 
Orleans, La.; Horace H. Lurton, U. S. Circuit 
Judge, Nashville, Tenn.; James G. Jenkins, U. S. 
Circuit Judge, Milwaukee, Wis.; Walter B. San- 
born, U. S. Circuit Judge, St. Paul, Minn.; William 
B. Gilbert, U. S. Circuit Judge, Portland, Oregon. 

Mr. Chief Justice Alvey, Court of Appeals, D. C.; 
Mr. Chief Justice Clabough, Supreme Court; Mr. 
Chief Justice Nott, Court of Claims; Hon. John 
Hay, Secretary of State; Hon. L. M. Shaw, Secfe- 
tary of the Treasury; Hon. Wm. H. Taft, Secretary 
of War; Hon. P. C. Knox, Attorney General; Hon. 
Wm. H. Moody, Secretary of the Navy. 

Hon. Henry M. Hoyt, Solicitor General 

Hon. Wayne MacVeagh, Washington, D. C.; 
Hon. Richard Olney, Boston, Mass.; Hon. George 
H. Williams, Portland, Ore.; Hon. Elihu Root, 
New York City; Hon. Judson Harmon, Cincinnati, 
O.; Hon. W. H. H. Miller, Indianapolis, Ind.; 
Hon. John W. Griggs, New York City. 

Cortlandt Parker, Newark, N. J.; Simeon E. 
Baldwin, New Haven, Conn.; John F. Dillon, New 
York City; James C. Carter, New York City; 
Moorfield Storey, Boston, Mass.; James M. Wool- 
worth, Omaha, Neb.; William Wirt Howe, New 





Orleans, La.; Joseph H. Choate, London, Eng.: 
Charles F. Manderson, Omaha, Neb.; Edmund | 
Wetmore, New York City: U. M. Rose, Little 
Rock, Ark.; Francis Rawle, Philadelphia, Pa.; 





James Hagerman, St. Louis, Mo.; John Hinkley, 
215 North Charles street, Baltimore, Md.; Fred- | 
erick E. Wadhams, 34 Tweddle Building, Albany, | 
N. Y.; P. W. Meldrum, Savannah, Ga.; Platt | 
Rogers, Denver, Col.; Theodore S. Garnett, Nor- 
folk, Va.; Wm. P. Breen, Fort Wayne, Ind.; M. F. | 
Dickinson, Boston, Mass. | 

Alvin J. McCrary, Binghamton, N. Y.; George | 
M. Sharp, Baltimore, Md.; Walter S. Logan, New | 
York City; Everett P. Wheeler, New York City; | 
Rodney A. Mercur, Towanda, Pa.; Edward Q. | 
Keasbey, New York City; James D. Andrews, | 
Chicago, Ill.; George B. Rose, Little Rock, Ark.; 
Amasa M. Eaton, Providence, R. I.; Henry St. 
George Tucker, Columbian University, Washing- 
ton, D. C.; Francis Forbes, New York City; Fer- 
dinand Shack, New York City; Jacob Klein, St. 
Louis, Mo. 7 

A. B. Browne, Washington, D. C.; Frederick W. 
Lehmann, St. Louis, Mo.; John W. Noble, St. 





Louis, Mo.; Chas. Claflin Allen, St. Louis, Mo.; 
Charles Nagel, St. Louis, Mo.; Isaac H. Lion- 
berger, St. Louis, Mo.; G. A. Finkelnberg, St. 
Louis, Mo. 

J. M. Dickinson, Chicago, Ill.; Charles F. Libby, 
Portland, Me.; Wm. B. Hornblower, New York 
City; Alfred Hemenway, Boston, Mass.; James H. 
Hoyt, Cleveland, O.; Wheeler H. Peckham, New 
York City; George R. Peck, Chicago, Ill.; E. B. 
Kruttschnitt, New Orleans, La.; William D. Guth- 
rie, New York City; Hon. John W. Foster, Wash- 
ington, D. C.; Hon. Benj. F. Tracy, 71 Broadway, 
New York City; Hon. Don M. Dickinson, Detroit, 
Mich.; A. S. Worthington, Washington, D. C.; 
George Turner, Spokane, Wash.; Hon. John G. 
Carlisle, New York City; Wilbur F. Boyle, St. 


Louis, Mo.; David T. Watson, Pittsburgh, Pa.; 
Samuel Dickson, Philadelphia, Pa.; Hon. J. B. 
Moore, Columbia University, New York City; 


John G. Johnson, Philadelphia, Pa.; Hon. Holmes 
Conrad, Washington, D. C.; Frederic R. Coudert, 
Jr., 71 Broadway, New York City; Charles J. Bon- 
aparte, Baltimore, Md.; Hon. John K. Richards, 
Cincinnati, O.; James H. Reed, Pittsburgh, Pa.; 
Francis J. Heney, San Francisco, Cal.; Frank B. 
Kellogg, St. Paul, Minn.; Thomas Patterson, Pitts- 
burgh, Pa.; George Tucker Bispham, Philadelphia, 
Pa.; Seymour D. Thompson, New York; Edward 
S. Robert, St. Louis. 

Hon. Wm. H. Pope, Associate Justice, Supreme 
Court of New Mexico, Roswell, N. M.; Hon. Ed- 
ward Kent, Chief Justice, Supreme Court of Ari- 
zona, Phoenix, Ariz.; Hon. James Wickersham, 
U. S. District Judge, Eagle, Alaska; Hon. Sanford 
B. Dole, U. S. District Judge, Honolulu, Hawaii; 
Hon. Lorrin Andrews, Attorney General, Honolulu, 
Hawaii; Hon. Wm. H. Hunt, Governor of Porto 
Rico, San Juan, P. R.; Hon. Jose Severo Quinones, 
Chief Justice, Supreme Court of Porto Rico, San 
Juan, P. R.; Hon. Willis Sweet, Attorney General, 
San Juan, P. R.; Hon. Luke Wright, Governor of 
the Philippine Islands, Manila, P. I.; Hon. L. R. 
Wilfley, Attorney General, Manila, P. I.; Hon. 
Cayetano Arellano, Chief Justice, Supreme Court 
of the Phillipine Islands, Manila, P. I. 


Se aes 


COMPULSORY SCHOOL LAW. 
MunicipaL Court oF THE City oF NEw York, 
BorouGH OF MANHATTAN, FourtH DistRICT. 


Tue City or New York, Plaintiff, v. 
Jute Mitts, Defendant. 


CHELSEA 





John J. Delaney, corporation counsel, for plaint- 
iff; John C. Breckinridge, of counsel; George W. 
Alger, on behalf of Child Labor Committee, by per- 
mission of court; Carter, Ledyard & Milburn for 
defendant; George D. Pratt, of counsel. 


The facts are sufficiently stated in the opinion. 
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Roescu, J.— This is an action to recover a stat-| No particular provision of the State or federal 


utory penalty. As it is a test case, upon the out- 
come of which many others depend, and is the first | 
of its kind in this State, a full examination of the | 
questions involved will be attempted. 

It is within the jurisdiction of the court, under 
section 1, subdivision 7, and section 25, subdivision | 
4 of the Municipal Court act. 

It is brought pursuant to the 
compulsory school law (sec. 5, 
556, Laws of 1894; amended by 
Laws of 1902) which went into 
1903. 

The language of the statute follows: “It shall 
be unlawful for any person, firm or corporation to 
employ any child under fourteen years of age in 
any business or service whenever during any part 
of the term during which the public schools of the 


district in which the child resides are 
* ke * 


provisions of the 
title XVI, chap. 
sec. 4, chap. 459, 
effect on May 7, 


in session, 
and any person who shall employ any 
child contrary. to the provisions of this section 
* * * shall, for each offense, forfeit and pay to 
the treasurer of the city of village, or to the super- 
visor of the town in which such child resides, a 
penalty of fifty dollars.” 

The act prescribes a comprehensive system of 
public education, and other sections provide for in- 
struction elsewhere, if desired, than at a public 
school. . 

The salient facts are not disputed. 

Annie Ventre resides with her parents in this 
city, borough of Brooklyn, in which the defendant, 
a domestic corporation, organized under the laws 
of our State, transacts its business of manufactur- 
ing and selling seamless jute bags and other jute 
fabrics. She was but twelve years of age on July 
29, 1903. She began to work in the factory of the 
defendant on April 7, 1903, and continued until the 
day preceding the trial. She worked at emptying 
“bobbins,” beginning her labors at seven o'clock 
A. M. and stopping at six fifteen o’clock Pp. M.. 
with an intermission from noon until twelve forty- 
five o’clock for lunch, except that on Saturdays, 
with the same hours, otherwise ceased work 
at two fifteen o’clock p. M. When she applied for 
work on April 7, 1903, she stated she was “ sixteen 
passed,” and gave the forelady an affidavit signed 
and sworn to by her father on April 6, 1903, before 
a commissioner of deeds to the effect that she was 
born “on April 4, 1887, and that she was sixteen 
years old on April 4, 1903.” The father testified 
that the affidavit was not, in fact, true, but that 
July 29, 1903, was her twelfth birthday. The 
mother testified positively that her daughter was 
twelve years old on July 29, 1903. 

There was no objection to this testimony as to 
age. 

It is admitted of record that the terms of the 
public schools are uniform throughout the city, 
and that these were in session during the period | 
the child worked as stated. | 

The statute is assailed for unconstitutionality. 


she 


Constitution is assigned. It is claimed to be “an 
unwarranted, illegal and unconstitutional depriva- 
tion of the liberties of the defendant. 

The defendant also urges immunity from the pen- 


|alty on account of the alleged “ good faith, absence 


of intent to violate the statute, non-employment of 
Annie Ventre since her age was established in 


| court.” 


The integrity of the statute is upheld under the 
police power of the State. 

A statute should not be declared unconstitutional, 
unless required by the most cogent reasons, or com- 
pelled by unanswerable grounds (People v. Budd, 
117 N. Y. 13; People ex rel. Kemmler vy. Furston, 
119 N. Y. 577; People v. Rosenberg, 136 N. Y. 
410; Matter of Stillwell, 139 N. Y., 341; People v. 
Warden, 144 N. Y. 529). 

Every presumption is in favor of the constitution- 
ality of a statute (Fort v. Cummings, 90 Hun, 481). 

It is difficult to satisfactorily define the police 
power to cover every case. But it includes such 
legislative measures as promote the health, safety 
or morals of the community (Tiedeman’s State and 
Federal Control, vol. 1, sec. 1; Thayer’s Cases on 
Const. Law, part II, p. 693; Guthrie’s Fourteenth 
Amendment, p. 76; Lawton v. Steele, 152 U. S. 133.) 

It is true that the legislature must respect free- 
dom of contract, and the right to live and work 
wher@ and how one will (People v. Gillson, 109 
N. Y. 380.) 

Yet the weal of the people is the supreme law, 
the legislature may not disregard it, private inter- 


| ests are subordinated to the public good, and even 


a statute opposed to natural justice and equity, re- 
quiring vigilance or causing vexation or annoy- 


‘ance, will be upheld, if within constitutional limita- 


tions (People v. Lochner, 177 N. Y. 145; People 
v. Haynor, 149 N. Y. 195; Bartholf v. O’Reilly, 74 
N. Y. 509; State v. Noyes, 47 Me. 189). 

Much more potent, if possible, is a statute seek- 
ing the protection of children. They are the wards 
of the State, which is particularly interested in their 
well-being as future members of the body politic, 
and has an inherent right to protect itself and them 
against the baneful effects of ignorance, infirmity 
or danger to life and limb (People v. 141 
N: ¥. 3a). 

Legislation is replete with enactments of such 
a character. We have a most enlightened Code for 
the prevention of cruelty to children. 

The Penal Code (sec. 288) requires that a minor 
child shall be furnished with “ medical attendance.” 

In People v. Pierson (176 N. Y. 201) it was held 
that the medical attendance required is the author- 
ized medical attendance of a duly licensed practi- 
tioner, and not that of representatives of irregular 
therapeutics, as Christian Scientists and the like. 

In People v. Ewen (141 N. Y. 129) a statute was 
held to be within the police power which prohibited 
the appearance of a child under fourteen years of 
age in public on any stage. It was declared that 


Ewer, 
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the legislature had the right and power to exer- 
cise its judgment as to what would be detrimental 
to the best interests of the children of the State, 
and having done so, such judgment should not be 
impeached by the court, and that “it cannot be 
disputed that the interest which the State has in 
the physical, moral and intellectual well-being of 
its members warrants the implication and the exer- 
cise of every just power, which will result in pre- 
paring the child in future life to support itself, to 
serve the State, and in all relations and duties of 
adult life to perform well and capably its part.” 

So statutes have been passed providing for com- 
pulsory vaccination of children and have been up- 
held as within the police power (1 Tiedeman’s State 
and Federal Control, sec. 17). 

Again, the factory legislation of our State, from 
that of May 18, 1886, to chapter 173, Laws 1893, 
aimed at the protection of children. We were in 
accord therein with advanced steps in similar legis- 
lation throughout the civilized world. In Fitzgerald 
v. Alma Furniture Company (131 N. Y., N. C. 636) 
there will be found an historical summary of such 
acts in our own and foreign countries from which 
it will appear that every civilized state has passed 
such enactments. The Court of Appeals showed in 


a striking manner its purpose to maintain such | 


legislation in deciding that a corporation which 
violates the statute is practically an insurer of the 


safety of the child, and a child who is irfjured, | 


irrespective of any negligence on the part of the 
corporation, is not, as matter of law, chargeable 
with contributory negligence or with having as- 
sumed the risks of employment. The employment 
itself is sufficient evidence of the employer’s negli- 
gence in such case, as the employment is itself a 
civil wrong (Marine v. Lehmaier, 173 N.. Y. 530; 
Gellenkamp v. Garvin Machine Co., N. Y. Law 
Journal, Feb. 18, 1904). 

The test of such legislation is to determine 
whether on its face it serves a public purpose, 
reaches all persons of a reasonably ascertained class 
indiscriminately, and is cognate to the objects it 
proposes to subserve. 

Unless these questions are negatived the court 
must declare the act cqnstitutional (People v. Loch- 
ner, 177 N. Y. 145). 

In the latter case the court held an act restricting 
the hours of labor in bakeries a valid exercise of 
the police power in view of the unwholesome char- 
acter of the work. 

The statute under consideration does not dis- 
criminate; is auxiliary to the primary purpose to 
enforce education and elevate future citizenship; 
is not arbitrary; puts no unnecessary restrictions 
upon freedom of action, and resorts to no unneces- 
sary rigor, because it would be impossible other- 
wise than by an absolute prohibition of employ- 
ment of all children under fourteen years of age 
to accomplish its beneficent ends. Nor does it 
constitute any improper infringement of any right 
a parent may have in a child or to its labor, or a 


child may have to labor (People v. Ewer, 141 N. Y. 
129). 

Nor is the court, in its efforts to test the validity 
of an act, confined to the statute itself, its general 
scope and trend or literal provisions. The court 
may resort to facts and circumstances, of which it 
can take judicial notice, and evidence may be in- 
troduced to enlighten the judicial mind (Tenement 
House Department v. Moeschen, 89 App. Div. 
526 [Harvard Law Review, Feb., 1904]). 

So, in Pedple v. Lochner (177 N. Y. 145) Judge 
Vann strengthens judicial knowledge with elabor- 
ate quotations from scientific literature, and main- 
tains the judicial right to “resort to such sources 
of information as were open to the legislature.” 
There is no dearth of medical testimony to the evils 
of child labor. Many medical authorities could 
be quoted. 

But the legislature had in its own archives ample 
testimony in the premises. Governors Hill, Black 
and Odell had, in annual messages, explained the 
situation and earnestly urged legislation. The an- 
nual reports of the factory inspectors called atten- 
tion in strong terms to the evils of child labor and 
|the necessity of compulsory education. In fact, 
the legislature merely heeded the recommendations 
of an able committee of its own body, known as 
|the Reinhard committee, of which Hon. Julius M. 
| Mayer was counsel. The committee was specially 
| charged with the investigation of existing condi- 
tions. Its report is a powerful document. An ex- 
| tract from it will suffice to show its general import 
| and discloses the origin and reason of the law in 
| question. “The committee stamps the employ- 
| ment of child labor under the statutory age as one 
of the most extensive evils now existing in the city 
of New York and an evil which is a constant and 
grave menace to the welfare of its people. * * * 
These children were under-sized, poorly clad and 
dolefully ignorant, unacquainted with the simplest 
rudiments of a common-school education, having 
no knowledge of the simplest figures, and unable 
in many cases to write their own names in the 
native or any other language. Parents and corrupt 
notaries alike connive at the employment of chil- 
dren under the statutory age. * * * No child 
under the age should be permitted to work in any 
manufacturing establishment without a health cer- 
tificate. * * * The legislation, however, must be 
collaterally supported by a vigilant carrying out 
of the compulsory education law” (Report, pp. 5- 
8, 25-30, 172, 173, 291-203, 657). 

Congress has likewise taken up the subject. 
| Similar recommendations will be found in the re- 
| port of the industrial commission of 1900 (vol. 5). 
In the light of such overpowering evidence the 
legislature might, indeed, have been charged with 
criminal neglect of the welfare of the people had 








it failed to act as it did. 


It is further objected that the section under con- 
sideration is foreign to the scope of the school law, 











XUM 
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in no way aids the school authorities in their work, 
and has no legitimate place in that statute. 

The objection is not tenable. The provisions of 
the child labor law (Laws 1897, chap. 415, sec. 70) 
must be read in connection with the section in 
question, which is complementary to and a neces- 
sary concomitant of the former. They but empha- 
size the intent of the legislature to prohibit the 
labor and enforce the education of children under 
the stated age. 

In no other way could its salutary purposes have 
been more effectually encompassed. It is directly 
germane to the chief end of the school law, which is 
a general law, and not a private or local statute 
that might fall within article 3, section 16 of the 
State Constitution, confining such a bill to but one 
subject which must be expressed in the title. 

The strong language of Chief Judge Parker in 
People v. Lochner (177 N. Y. 163) may well be 
applied here: 

“ Does the label or the body of the statute pre- 
vail? Does calling a statute names deprive it of its 
intended and real character? If a statute relating 
principally to banking happens in the course of cod- 





ification to be incorporated as an article in the 


on the banking business? I submit without argu- 
ment that the questions answer themselves.” So 
here the section is not invalidated merely because 
embodied in the school law. The legislature thus 
reaffirmed its mandate against child labor to foster 
education upon the benign theory that representa- 
tive government can be safe only when future suf- | 
frage is enlightened by education. 


Legislation providing for compulsory education 
of children has been specifically held valid in other 
States under the general police power (2 Tiedeman 
State and Federal Control, sec 197; State v. Bailey, 
137 Ind. 124; Quigley v. State, 5 Ohio C. C. 638; 
State v. Clothier, 33 Ind. 409; Bennet v. Benet, 12 
N. J. Equity, 114; Commonwealth v. Roberts, 159 





Mass. 372; Bissell v. Davison, 65 Conn. 183; State | 
v. McCaffrey, 69 Vt. 85). 

From the foregoing the conclusion is irresistible | 
that the section assailed is a just and valid exercise | 
of the police power of the State. 

Nor may the defendant assert exemption from 
liability on account of “ good faith,” want of in- 
tent to violate the statute and non-employment of 
the child since the trial. . 

Assuredly, the last ground is not seriously urged. 
If it were countenanced, the extent and duration 
of violations of the statute would only be meas- 
ured by a defendant’s successful appeal to the 
“law’s delay.” 

Nor is the good faith of defendant or absence of 
intent an excuse. 

The defendant was not active in its quest after 
the age of the child. It was passive. It conse- 
quently received the affidavit of the father upon 
that point. The forelady testified that she made 





no other inquiries, but rested entirely upon the 


affidavit and the statement of the girl that she was 
“sixteen passed.” She was in court. 

To the most casual observer the very appearance 
of the child refuted her statement. When she made 
it she was but eleven years and nine months old, 
and her daily toil dragged through ten and one-half 
hours. She showed the effect in her mal-develop- 
ment and stunted growth. She was a living picture 
of the results of child labor in a factory at a deli- 
cate age, when womanhood and manhood are in a 
stage of development. Impelled solely by principles 
conservative of the supreme welfare, the law should 
be upheld, thus making it impossible to enfeeble 
and deteriorate the future citizenship of the State. 

The school law makes no mention of any certifi- 
cate or affidavit as to age. Nor does the child 
labor law as to children under fourteen. But the 
child labor law does permit the employment of 
children between fourteen and sixteen years of 
age if a certificate executed by a health officer is 
filed in the office of the employer. The affidavit 
in question would not even have answered the re- 
quirements of the labor law. 

The case cited (Mayor, etc., v. Bigelow, 13 Mise. 


42) has no application. The defendant was a 


| reputable physician who had neglected to file his 


license properly. The statute itself gave him leave 
to rectify his error, and after he had done so the 


| court very properly refused to inflict the penalty. 


It must neces- 
The employer 


The present statute is absolute. 
sarily be so to accomplish its object. 
acts at his peril. The fact of employment makes 
him liable. The contention of the defendant would 
require judicial legislation and render the statute 
nugatory, for good faith could easily be alleged 
and seldom disproved. It would, furthermore, put 
a premium on perjury to obtain employment. The 
decisions are adverse to the position of the 
defendant. 

So, in abduction cases, the accused determines at 
his peril whether or not the female is or is not over 
the statutory age (People v. Stott, 4 N. Y. Crim. 
306; affirmed. 5 N. Y. Crim. 61; People v. Ruhl, 
8 Iowa, 447; State v. Johnson, 115 Mo. 480; Regina 
v. Prince, 13 Cox C. C. 128). 

Where a statute provides a penalty for the doing 
of an act not in itself criminal it is not necessary 
for the penalty to be incurred that the act be done 
wilfully and maliciously (Sell v. Ernsberger, 8 Ohio 
Cir. Ct. Rep. 499). 

The point is very strongly illustrated in the cases 
prohibiting the sale of liquors to minors, where it 
is held that the fact that the seller supposed the 
minor was over the age and had even been so 
informed by his father, did not relieve him from 
the penalty (People v. Werner, 174 N. Y. 132). 

The rule is well established that unless a statute 
makes knowledge and intent elements of its viola- 
tion, neither the want of knowledge nor the ab- 
sence of intent can be shown as a defense (People 
v. Schaffer, 41 Hun, 25; People v. Mahaney, 4 
Hun, 28; People v. Noble, 1 N. Y. Crim. Rep. 459” 
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Bolena v. Newman, 10 Misc. 460; see note on sub- 
ject, 30 Am. Rep. 617-620). 

As is pointedly said in People v. Kibler (106 
N. Y. 321) “ experience has taught the lesson that 
repressive measures dependent for their efficiency 
upon proof of the dealer’s knowledge and of his 
intent to deceive and defraud are of little use and 
rarely accomplish their purpose.” 

The legislature must be presumed to have had 
such lessons in mind and to have deliberately 
passed an act that would not nullify itself. If this 
law be declared invalid, the door will be thrown 
wide open to the most noxious kinds of child labor. 

Upon the whole case, then, there must be judg- 
ment for the plaintiff against the defendant for the 
penalty of fifty dollars, together with the costs and 
disbursements of this action. 

a an 


LIABILITY OF MASTER FOR INJURY TO 
SERVANT. 


NeEGLeEctT BY FoREMAN TO PERFORM MERE DETAIL 
OF WorkK — Co-sERVANTS. 


New York Court oF APPEALS. 
(Decided April 26, 1904.) 


Mary Manican, as Administratrix, etc., Respond- 
ent, v. Oceanic STEAM NAVIGATION COMPANY, 
LimitepD, Appellant. 

‘ 


An employer is not liable for injury to his servant 
caused by the neglect of a foreman to perform a 
mere detail of the work, in which they were all 
engaged, although it was the foreman’s duty to 
look after it. 

It was accordingly held, in a case where the ser- 
vant was working in the hold of a vessel and cen- 
tinued there until it was quite dark; and was in- 
jured through neglect of the foreman to light lamps, 
which the master had provided and which it was 
his duty to look after, that the foreman and servant 
were, with respect to such a detail of the work, 
co-servants and that the master was not liable for 
the injury. 

Appeal from an order of the Appellate Division, 
First Department, reversing an order of the trial 
court setting aside a verdict in favor of the plaintiff. 


Everett P. Wheeler for appellant; Richard T. 
Greene for respondent. 


Gray, J.— The plaintiff’s husband was employed 
by the defendant as one of a gang of ‘stevedores, 
and, while engaged upon the work of transferring 
coal from a barge into the steamship Oceanic, he 
was killed. The plaintiff has sued to recover dam- 
ages for his death, charging that it was caused 
through the negligence of the defendant. The 

@iaintift obtained a verdict in her favor; but the 
_ tial court set it aside and-ordered a new trial. The 





_at the end of a rope or “ fall.” 





Appellate Division, reviewing this order upon an 
appeal, reversed it and directed judgment to be en- 
tered for the plaintiff, in accordance with the verdict 
rendered. In that determination the court was’ not 
unanimous, and upon this appeal by the defendant 
the sole question actually is whether it had ful- 
filled its whole duty to its employe, with respect 
to providing a safe place for him in which to do 
his work. It was, and is, charged by the plaintiff 
that the defendant was negligent in the failure to 
supply lamps or lights to illuminate the interior of 
the coal barge, where the deceased was stationed 
upon the occasion in question. That omission, as 
it appears from the opinion of the majority of the 
Appellate Division justices, was regarded as hav- 
ing been the cause of the accident, and because the 
coal foreman of the defendant was in charge of 
the work and represented the latter in that respect, 
his negligence in failing to provide the lights was 
to be attributed to the general employer. 

The facts may be briefly stated. The coal barge 
lay between the steamship and the wharf, and a 
number of stevedores, of whom the deceased was 
one, were in the hold of the barge engaged in 
shoveling coal into buckets, let down into the hold 
When they were 
filled they would be hoisted out and up the side 
of the steamship. The captain of the barge stood 
upon the barge’s deck, and by the use of a guy 
rope attached to the “ fall’ he was able to control 
the rise of a bucket from, or its descent into, the 
hold. The importance of this was in the necessity 
of preventing the buckets from swinging to and 
fro and against the side of the vessel. Upon this 
occasion work was commenced in the middle of 
the day, and was continued until after sunset, when 
the hold had become darkened. McDonald was 
the defendant’s coal foreman, who employed and 
directed the other stevedores, and it came within 
his duties to get out lamps, whenever the darkness 
made them necessary. He did not do so at this 
time, as he testified, because he “did not think it 
necessary.” A bucket which had been filled with 
coal on the side of the hold furthest away from the 
steamship, was being hoisted, when, from the fail- 
ure of the barge’s captain to properly secure the 
guy rope, it swung violently over and towards the 
steamship, striking the head of the deceased against 
a bolt projecting from the barge’s side, and killing 
him. The barge’s captain testified that it was too 
dark to enable him to see into the hold, and that 
he did not know the coal bucket was hooked on. 
As the case was submitted to the jury, it is clear 
that the verdict must have been reached upon the 
theory that the defendant was liable for the fore- 
man’s neglect to supply the lights. 

It was not disputed that the defendant had pro- 
vided lamps sufficient and quite available to the 
foreman for the men’s use. They were in sheds 


on the wharf, and also upon the steamship, and if 
they were not used upon this occasion, it was sim- 
ply because, in the foreman’s judgment, they were 
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not required. I cannot agree with the court below 
that the omission or neglect of this foreman was 
chargeable to the defendant. That he was so far 
the alter ego of the master as to make the latter 
responsible for any failure to furnish a safe place 
to work in, or safe appliances to work with, may 
be readily admitted, but, if, as to some detail of 
the undertaking, he was actually doing the work 
devolving upon a servant, the others took the risk 
of their fellew-servant’s performance. The defend- 
ant was not at fault in any of those general respects 
in which an employer is regarded as under obliga- 
tions towards those whom he employs to work for 
him. The hold of the barge was a safe enough 
place to work in; the foreman was competent and 
no complaint is made as to the machinery or 
appliances used in the work. Whether a master 
shall be held to be liable when the negligent act, or 
Omission to act, was that of one of his servants 
depends usually, if not, indeed, always, upon the 
character of the act. That is to say, if the specific 
act is one, the doing of which can be properly and 
justly regarded as within the personal duties of the 
master, whose performance he has delegated to 
another, and not some act within the line of a mere 
servant’s duty, then the master is properly charge- 
able with the results of a negligent performance 
or omission. When McDonald, the defendant’s coal 
foreman in the exercise of his judgment omitted 
to get the lamps for the stevedores, which the de- 
fendant had been careful to provide, I think that it 
was the omission of a duty resting on the foreman 
as a fellow servant having that detail in charge. It 
was either for him to judge when the lamps were 
needed or it was for the others to demand them, 
if the place had become too dark to remain in at 
work. There is no evidence of their having made 
any request of the foreman, so that if the condi- 
tions had become sq@hanged as to render continu- 
ance in their work dangerous, they all erred in their 
judgment. As it was said in Kimmer v. Weber (151 
N. Y. 417), where it was a question of sufficiently 
safe scaffoldng, put up under the instructions of a 
foreman by the workmen, “it was at most but an 
error of judgment on the part of the foreman, 
with respect to a detail of the work in which the 
masons (in that case) were engaged. He concluded, 
as the workmen themselves did, that the place was 
safe, and in determining that question they were 
all co-servants.” In Crispin v. Babbitt (81 N. Y. 
516) the plaintiff, a laborer, was injured while en- 
gaged with others in lifting the fly-wheel off of an 
engine. The defendant in that case had intrusted 
the conduct of his business to a general manager, 
and he, upon the occasion in question, carelessly 
started the engine. It was held that, not- 
withstanding his position, he was not, in 
what he did, acting in the defendant’s place. 
It was observed in the opinion that “a 
superintendent of a factory, - although having 
power to employ men or represent the master 
in other respects, is, in the management of the 





machinery, a fellow-servant of the other operatives.” 
In Geoghegan v. Atlas Steamship Company (146 
N. Y. 369), where it was claimed that the deceased 
had come to his death by reason of certain gang- 
way doors in the side of the vessel having been 
carelessly left open through which he had fallen, 
we held that the defendant was not liable for the 
failure of the officer whose duty it was to close 
the doors, and that the negligence which led to the 
result was that of a co-servant. These cases, and 
others which might be cited, rest upon the principle 
that the liability of the master does not depend 
upon the grade or the rank of the servant who 
represents him in the superintendence of the others 
in his employment, but the act which causes or 
results in an injury in the course of the work must 
be of a character which the master as such should 
perform, and not one which would be expected of a 
servant as such. t 

Here the defendant provided a supply of lamps 
for its servants and they could, and should, have 
taken and used them when they were required. To 
get them was a mere detail of the work, which it 
was the foreman’s duty, as one of a number of ser- 
vants engaged in a common task, to execute. 

I advise the reversal of the order of the Appellate 
Division and that a new trial be had, with costs 
to abide the event. 


ParKER, Ch. J.; O’Brien, BARTLETT, HAIGHT, 
Cutten, JJ. (and Martin, J., in result), concur. 


Order reversed, etc. 


—_—_ ¢————_ 
THE STUPID WITNESS. 


It was trial day in the Municipal Court, and when 
the case of Hamilton v. Dunn was called, both 
sides answered “ready.” The case was an action 
which was brought to recover money lost while 
betting on stock margins. The plaintiff had sued 
about every bucket-shop in Boston, and recovered 
judgment in nearly every instance. The only de- 
fense open to a bucket-shop in an action of this 
kind is a release under seal. Horace Hamilton, the 
plaintiff, who was an old litigant, was as cautious 
and as wary as a fox, and could never be induced 
to sign a release. 

Plaintiff rested his case, and the defendant set 
up a release under seal, and, to all intents and pur- 
poses, proved that the release was duly executed. 

In rebuttal the plaintiff testified that there was 
nothing on the back of the contract when he signed 
his name, and that the release was stamped over 
his signature. To corroborate his testimony he 
called as a witness a man named Henry C. Thomas, 
who proved to be a very unsatisfactory witness. 
Horace expected Thomas to bear out his statement 
that the contract was in blank when he signed it, 
because Thomas was at Horace’s side when Horace 
signed the contract. He proved to be one of those 
uncertain “I dunno as I know, I dunno, fellers.” 
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The result of the testimony of this uncertain witness 
was the loss of the case. 

Horace either neglected or forgot to pay Thomas 
the customary witness fee of sixty cents, and was 
subsequently dunned for the sum, in the following 
manner: 

“Mr. Hamilton, how about my witness fee?” 

“Your witness fee?” replied Horace. “I shan't 
pay you acent. You were a doubting Thomas.” 

It is needless to add that the witness fee was 
never collected. 

JosepuH M. SULLIVAN, 
Of the Suffolk (Mass.) Bar. 


—_——_>~———__- 


RIGHT OF ACCUSED TO RESIST EXTRADI- 
TION BY PROVING AN ALIBI. 

Two incidents occutred recently which have 
tended to bring again into prominence that vexed 
question as to the right of the Governor of one 
State to refuse arbitrarily, or on no reason recog- 
nized by the Constitution, to honor the requisition 
of the Governor of another State for the arrest of 
a fugitive from the justice of the latter State. 

This first incident occurred in the national House 
of Representatives, an incident more or less politi- 
cal in its nature. Mr. James, of Kentucky, who 
has introduced a bill in Congress making extradi- 
tion compulsory by directing that in case the Gov- 
ernor refuses to extradite an alleged criminal, the 
United States marshal shall be empowered to do 
so on request, vigorously attacked that portion of 
the President’s message favoring the making of 
international extradition treaties, which Mr. James 
characterized as “ ridiculous, when one State of our 
own Union cannot get from another fugitives from 
justice.” He then referred at length to the con- 
tinued refusal of Governor Durbin to extradite 
ex-Governor Taylor, who had been regularly in- 
dicted for the murder of the late Governor Goebel. 
While we are not at all in sympathy with the an- 
imadversions of Mr. James upon the zeal of the 
president in extending the scope of international 
extradition (which we regard, indeed, as very com- 
mendable), we are, nevertheless, strongly in favor 
of the act introduced by Mr. James already referred 
to, not only because such a law would end the 
serious and unhappy clashes of authority now so 
common among the Governors of the several 
States over this question, but because it embodies 
a suggestion which has been commended by the 
courts (In re Voorhees, 32 N. J. L. 141). In this 
case, Chief Justice Beasley said that extradition 
was an imperative obligation upon every State, and 
only needed the passage of an act of congress con- 
ferring the right to make requisition, not on the 
governor, but upon some arm of the federal gov- 
ernment in each State to make it perfectly effective. 

The other incident referred to is the recent re- 
fusal to extradite a millionaire, Ziegler by name, 
who had been drawn into the meshes of the recent 
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boodle exposure in Missouri, and had been indicted 
in that State for bribing the Missouri legislature 
in the interests of the baking powder trust, which 
he is alleged to have represented. The circum- 
stantial evidence was strong against him. He was 
in the State of Missouri several times, but at just 
what time the act of bribery was committed was in 
doubt. The State of Missouri, through Governor 
Dockery, sent a requisition to Governor Odell, of 
New York, asking for the extradition’ of Ziegler 
to meet this indictment. The governor appointed 
a day for a hearing. . The attorney-general for the 
State of Missouri appeared with a few witnesses 
and the indictment, to which an affidavit of the 
prosecuting attorney of Cole county was attached, 
stating that the defendant was in the State of Mis- 
souri at the time alleged in the indictment. Ziegler, 
The governor called 
ror testimony. The defendant brought a veritable 
“cloud of witnesses” to prove that he was not in 
Missouri at the ecract dates alleged in the indict- 
ment. The State of Missouri, at this juncture, was 
unprepared to prove its whole case before the 
governor of a distant State, and introduced, in re- 
buttal, the affidavit of the prosecuting attorney and 
the testimony of a few witnesses in corroboration. 
The governor said he would take the case under 
advisement. A few days later the governor handed 
down his decision, refusing to extradite the defend- 
ant, basing his action on the opinion of the attor- 
ney-general of New York, who advised his excel- 
lency that if he believed the great preponderance 
of the evidence clearly substantiated the defendant’s 
claim that he was not present in the demanding 
State at the times alleged in the indictment, his 
extradition should be refused. 

The opinion of the attorney-general of New York 
in this case was evidently based upon the recent 
case of Hyatt v. New York (23 Sup. Ct. Rep. 456), 
in which the Supreme Court of the United States 
held that an alleged criminal could not be extra- 
dited, where it is admitted he had never been in 
the demanding State at the times alleged in the 
indictment. This case, however, had only to do 
with the question of extradition for offenses in 
which the accused could only be said to be con- 
structively present in the demanding State at the 
time when the offense is committed, as, for in- 
stance, where a person in one State secures money 
from a person in another State by false pretenses, 
using the mails or otherwise. It is now settled by 
the case just cited that the citizens of one State 
may work any manner of evil upon the citizens of 
another State and the latter State have no remedy, 
except in the courts of the State in which the al- 
leged wrongdoer resides. But this case goes no fur- 
ther than this. It does not at all apply where the 


alleged wrongdoer is sworn to have been in the 
demanding State at or near the times alleged in 
the indictments. A defendant certainly has no right 
to enter an alibi as a defense to his extradition and 
compel the demanding State to gather its witnesses 








— 


—— fe 








THE ALBANY 





LAW JOURNAL. 189 











—=— 


——— Ne 





together and transport them to another State to 
prove their case before the governor of that State. 
Such a rule would make the proceeding for extra- 
dition a farce. 

Our contention in this case, that Governor Odeli’s 
refusal to honor the requisition of the governor of 
Missouri is based on a wrong construction of the 
law, is supported by the recent case of Hayes v. 
Palmer (31 Wash. Law Rep. 271), in which the 
Court of Appeals of the District of Columbia held | 
that a prisoner sought to be extradited cannot, by 
the mere plea of an alibi, defeat the requisition 
against the sworn statement of the demanding officer 
and possibly other evidence that he was within the 
State. The court said: “In the case of Hyatt v. 
New York, the right to demand extradition de- | 
pended entirely upon the effect of the constructive | 
presence of the accused in the State where the crime | 
was committed, and it was distinctly stated that the | 
facts showing that condition must be proved so| 
that there is no dispute in regard to them. Evi- 
dence, however strong, the practical effect of which 
is to set up nothing more than a defense of alibi, 
raises an issue that can only be tried by the court; 
having the exclusive jurisdiction to convict or ac- 
quit of the crime. Any other rule would tend, in 
many cases, to defeat the salutary purpose of the 
constitutional provision and the law enacted to give 








it operation.”— Central Law Journal. 
a 
INTERNATIONAL ASPECTS OF THE 


RUSSO-JAPANESE WAR. 


It may not be out of place to indicate briefly | 
the lines on which discussion of the international | 
questions already raised by the far-eastern conflict 
must proceed. It is common ground that no formal 
declaration of war need precede actual hostilities; 
and, indeed, most modern wars have commenced 
without one. Whether this would apply to a case 
of absolute surprise, like the sudden invasion of the 
Palatinate by Louis XIV, may be doubtful. But 
no such point arises in the present circumstances, 
where the diplomatic tension was such as to dis- 
pense with the necessity of any declaration. The 


enemy, in such a state of things, is not taken un- | 


awares, is (or should be) perfectly on guard, and 
is free to take measures which may cause extreme 
future embarrassment and are only to be stopped 
by force. A formal warning of the intention to 
attack is therefore unnecessary, and perhaps its dis- 
appearance is not to be regretted. 

Whichever side fired the first shot, it is quite clear 
that the operations against the Russian fleet in 
Port Arthur were legitimate acts of war. 
complete the actual surprise, it could only have been 
one which should have been foreseen; and it now 


appears that the Russians were, in point of fact, | 


drawn up in line of battle to meet the opposing 
forces. Under these circumstances, to talk of 
treachery in connection with the Japanese strategy 


| hai-wei as a base by the Japanese fleet. 





However | 


is absurd, and can only console a St. Petersburg 
audience. 

From the accounts which appear of the seizure 
of six Norwegian ships laden with Russian coal, 
one infers that Japan includes coal in the class of 
contraband articles, or at least in that species of 
merchandise which may become contraband, if des- 
tined for the naval or military use of the enemy. 
It will be remembered that the position of coal 
(which is analogous to the naval stores, timber, 
tar, hemp, etc., of the Napoleonic times) was the 
subject of much discussion in 1870. Curiously, it 
does not seem to have attracted much attention 
in the American Civil War. 

Doubtless the neutral ships which were carrying 
the coal will be restored (but perhaps without pay- 
ment of freight. See The Commercen (1 Wheaton, 
382), unless Japan considers that the terms of their 
charter virtually incorporated them in the Russian 
marine, which, considering that war was yet in 
futuro at the date of their engagement, and that 


|the carriage of coal is a comparatively innocent 
| operation, would be an extremely harsh view to 


take. The coal might be seized as enemy goods, 
independently of any question of contraband, but 
for the declaration of Paris. 


A somewhat serious question has been raised, and 
is still the subject of inquiry, as to the use of Wei- 
It may be 
admitted that, war having once commenced, any 
such use would be improper. And it is, at first 
sight, a delicate point whether it is not equally un- 
neutral to allow territory to be used as a base for 
the very operation which is to initiate war. But 
the point is really of no substance. It is of the 
utmost importance to preserve a clean-cut line of 
demarcation between peace and war. To allow 


jane require neutrals to precipitate matters, and to 


anticipate that certain forces are about to be em- 
ployed for immediate hostilities, would be to require 
| them to declare war for the parties, and would in- 
troduce inextricable confusion into international 
| politics, by removing what is now the sole criterion 
|of war—namely, acts of overt and unambiguous 
hostility. Neutral duties are so onerous and harass- 
ing that neutrals have a righto say that they shall 
not be cast upon them before it is patent to all the 
world that war exists. Nor are they to be invested 
with the responsibility of anticipating events. 
Equally unfair would it be that nations which have 
disputes on hand should be hampered in their 
negotiations by the possibility of neutrals taking 
upon themselves to treat them as_ belligerents. 
Omnia presumuntur rite acta is a good motto for the 
neutral. 

Lastly, the vague reports of the doings of the 
Russian cruisers from Vladivostock require con- 
sideration. The sinking of merchant ships and the 
bombardment of coast towns, which are attributed 
to them, must be received with every reserve. Such 
operations are, according to the dominant naval 
theory, useless. The destruction of shipping, though 
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perfectly legal, is barbarous, and must be paid for 
by the losing party. It resembles the piling up of 
costs in a civil action. The bombardment of coast 
towns is not only barbarous and little calculated 
to have any serious effect on the event of the war, 
but is unlawful. The mild customs of modern times 
forbid the futile infliction of suffering on non-com- 
batants, which is all that is accomplished by such 
a measure. It is inconceivable that the instructions 
given to the forces of the enlightened autocrat of 
Russia will direct or countenance their infringe- 
ment. Destruction of towns and shipping might 
possibly be defended as reprisals for inhumanity 
or breach of faith. But an overwhelming case for 
their exercise would have to be shown, and this is 
out of the question. Moreover, Russian ships hav- 
ing been allowed to depart from Japanese ports, 
it would come with an exceedingly bad grace from 
Russia to destroy, for whatever reason, Japanese 
shipping.— T. Baty, in Law Times (London). 


—_4—_———_ 
Botes of Cases. 


Principal and Agent — Sovereign and Subordi- 
nate Camps of Fraternal Order — Liability for 
Injury of Candidate in Initiation—In Jumper v. 
Sovereign Camp Woodmen of the World, decided 
by the United States Circuit Court of Appeals, 
Fifth Circuit, in February, 1904 (127 Fed. 635), it 
appeared that the Woodmen of the World is a 
fraternal order, which issues insurance certificates 
to its members of a certain degree. It has a sov- 
ereign camp, which is incorporated under the laws 
of a State, such incorporation apparently having 
relation chiefly to the business or insurance feature 
of the order. It also has local camps, which are 
authorized to initiate members into the order in 
accordance with a ritual prescribed by the sov- 
ereign camp; their admission into the business 
degree and their payment of a prescribed fee carry- 
ing with them the right to a certain amount of 
insurance. It was held that in the absence of evi- 
dence showing, further than as above stated, the 
relation between the sovereign and subordinate 
camps, or whether the subordinate camps are in- 
corporated, the latte cannot be considered the 
servants or agents of the sovereign camp, in such 
sense as to render it liable in its corporate capacity 
for a personal injury inflicted on an accepted candi- 
date for membership by the members of a local 
camp during the ceremony of initiation; the part 
of the ceremony which resulted in the injury not 
being prescribed by the ritual. The court said in 
part: 

In Knights of Pythias v. Withers (177 U. S. 263; 
20 Sup. Ct. 613; 44 L. Ed. 762) it appears that a 
general law of that order provided: 

“Sec. 6. The secretary of the section shall for- 
ward to the board of control the monthly pay- 
ments and dues collected immediately after the 
tenth day of each and every month.” 





In that suit, which was on a certificate of insur- 
ance, the Supreme Court held that this secretary 
was the agent of the board of control as to the 
receiving and forwarding of the monthly payments 
and dues required to be collected and forwarded. 
And if this action were against the sovereign camp 
on a certificate of insurance it might be held, and 
doubtless would be held, that either the local camp 
or some one of its officers was the agent of the 
sovereign camp for the purpose of collecting and 
forwarding the assessments and dues, if, by the 
general laws of the order, these were required to 
be forwarded to the sovereign camp or to a certain 
one or ones of its officers. In such a suit the 
doctrine of agency, as the same has been so often 
and exhaustively considered in reference to policies 
of insurance issued by mutual or general stock com- 
panies, would be instructive and useful in enabling 
us to determine the relations between this local 
camp, or certain of its officers, and the sovereign 
camp, in connection with its contract of insurance 
issued in the shape of a certificate to members who 
had received the protection degree. But the nu- 
merous cases which fill the books, founded on these 
contracts of insurance by commercial companies, 
do not help us to determine the question of the 
liability sought here to be enforced against the 
sovereign camp. Taking all the proof in this case, 
we think the first suggestion of the counsel for the 
defendant-in-error is well taken, at least to, this 
extent, that the plaintiff has not shown that there 
does exist between the sovereign camp and 
the Water Valley camp such relationship of master 
and servant, or principal and agent, as renders the 
sovereign camp responsible for the acts of the 
Water Valley camp in the matters of which the 
plaintiff complains. 


Questioning a Witness as to His Belief in a Su- 
preme Being—- The Court of Appeals decision that 
a witness cannot be questioned as to his belief in a 
Supreme Being who will punish false swearing, 
overruling an earlier case (Stanbro v. Hopkins 
[1858], 28 Barb. 266), has removed in New York 
the last trace of the old common-law rule that 
atheists and persons not Christians could not testify 
(Brink v. Stratton [1903], 68 N. E. 148). It was 
urged in the later case that although a witness can- 
not be excluded from testifying by reason of being 
an infidel, he may be interrogated as to his belief, 
and his infidelity be considered by the jury, on the 
question of credibility. But the court held that the 
provision in the New York Constitution “ And no 
person shall be rendered incompetent to be a wit- 
ness on account of his opinions on matters of relig- 
ious belief” prevents not only the exclusion of a 


witness, but also any interrogation as to his religious 
belief (Const. [1846], art. 1, sec. 3). 

According to Coke, in his day persons who were 
not Christians had no standing in the English courts 
(7 Coke, 17b), though his statement has been much 
disputed. The theory of the common law was that 
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there could be no guaranty of truthfulness without | 
an oath which was a solemn appeal to the Creator | 
that the truth only should be witnessed; therefore, | 
no One was competent to take it who had not a relig- 
ious sense of accountability to a Supreme Being) 
who would punish him if he swore falsely. In 1744 | 
it was held that the testimony of witnesses not | 
Christians was competent, provided they believed in | 
a God and future rewards and punishments; but the | 
testimony of atheists was still considered inadmissi- | 
ble. Wiles, C. J., said: “Iam clearly of the opinion 
that if the witnesses do not believe in a God or 
future rewards and punishments, they ought not to 
be admitted as witnesses” (Omychund v. Barker, 1 
Atk. 45). The point next debated was whether it 
was necessary for the witness to believe in a future 
state of existence or whether a mere belief in his 
accountability to a Supreme Being was sufficient. 
It finally became established in England and America 
that belief in a future life was unnecessary (Green- 
leaf Evid. 16th ed. sec. 369, note). Some of the 
cases held such belief went to the question of credi- 
bility. In Blair & Hulton v. Seaver ([1856] 26 Pa. 
St. 277) the court said: “ Whether the punishment 
will be temporary or eternal, inflicted in this world 
or that to come, is immaterial upon the question of 
competency. It is for the jury to say whether the 
credibility of the witness is affected by his belief in 
the extent cf the penalty to be incurred by false 
swearing, or his want of belief in the Christian re- 
ligion.” Accord, Hunscom v. Hunscom ([1818] 15 
Mass. 184). 

To-day constitutional provisions similar to the New 
York provision are general. The principal case 
brings to a fitting conclusion the gradual develop- 
ment from the narrow common-law rule laid down 
by Coke. It is however, opposed by some cases. In 
State v. Elliott ([1877] 45 Iowa, 486) it was held 
competent to prove as affecting the credibility of one 
whose dying declarations were introduced that he 
believed in no God or future conscious existence 
(See, also, Free v. Buckingham [1879], 59 N. H. 
225; Searcy v. Miller [1881], 57 Iowa, 613). Perry’s 
case ([1846] 3 Grat. 632) and Bush v. Common- 
wealth ([1882] 80 Ky. 244), cited by the court in the 
principal case as supporting its decision, decided only 
that under the Constitutions of Virginia and Ken- 
tucky religious belief was not a ground of incom- 
petency. The question of credibility did not arise. — 
Columbia Law Review, February, 1904. 


PEOPLE EX REL. PENN. R. Co. v. KNIGHT.* 


(Supreme Court of the United States, January 4, 
1904.) 

Commerce — Cab Service by Railroad Company — 
Taxation by State—A franchise tax imposed under 
appropriated statutes of the State of New York upon 
the Pennslyvania Railroad Company for carrying on 
a cab service wholly within the State, for the pur- 
pose of conveying its passengers to and from its 








#8. C. 24 Sup. Ct. Rep. 202; affirming 171 N. Y. 354. 





ferry landing in New York city, the charges for 
which are entirely separate from those for other 


| transportation, is not an unconstitutional burden on 


interstate commerce, but is a tax upon an independ- 
ent local service, preliminary or subsequent to any 
interstate transportation. 

In error to the Supreme Court of the State of New 
York to review a judgment sustaining an assessment 
by the State comptroller of a franchise tax on a cab 
service furnished by a railroad company, entered in 
pursuance of an affirmance by the New York Court 
of Appeals of an order of the Appellate Division of 
the Supreme Court of that State, confirming, on a 
writ of certiorari, the determination of the comp- 
troller. 

Statement by Mr. Justice BREWER: 


This is a writ of error to the Supreme Court of 
the State of New York to review a judgment of that 
court affirming the assessment by the comptroller of 
the State of New York of a certain tax against the 
relator, the Pennsylvania Railroad Company. The 
contention of the plaintiff-in-error is that the tax, 
which is a franchise tax imposed under appropriate 
statutes of New York upon the company for carrying 
on the business of running cabs and carriages for 
hire between points entirely within the State of New 
York, is invalid under the interstate commerce clause 
of the Constitution of the United States (art. 1, sec. 
8, subd. 3). 

The facts are undisputed. In 1897 the company 
established a cab stand on its own premises at the 
Twenty-third street ferry in the city of New York, 
and has since maintained a service of cabs and 
coaches under special licenses from the city of New 
York, whereby they can stand on those premises only. 
The sole business done by those cabs and coaches 
is to bring the company’s passengers to and from the 
Twenty-third street ferry. The charges for this ser- 
vice are separate from those of the company for 
further transportation, and no part of its receipts 
from the cab service is received as compensation for 
any service outside the State of New York. As a 
separate business, this cab service has not been profit- 
able to the company, but has been operated at a loss. 
The validity of this tax was sustained both by the 
Supreme Court and the Court of Appeals of New 
York. a 


Henry Galbraith Ward, A. Leo Everett and Robin- 
son, Biddle & Ward for plaintiff-in-error; John Cun- 
neen for defendant-in-error. 


Mr. Justice Brewer delivered the opinion of the 
court : 

The contention of the company is that this cab ser- 
vice is merely an extension, and, therefore, a part of, 
its interstate transportation; that it is not carrying 
on a cab business generally in the city of New York, 
but is merely furnishing the service to those who 
seek to take over its lines some interstate transporta- 
tion, thus commencing the transportation from their 
houses instead of from the ferry landing, or like ser- 
vice to those who have already received such inter- 





192 


THE ALBANY 





LAW JOURNAL. 








state transportation, thus completing the transporta- 
tion to their places of destination; that the character 
of the business remains unchanged, although indi- 
viduals may avail themselves of this service who do 
not intend or have not received any interstate trans- 
portation, for they who thus use the service do so 
wrongfully and against the wish of the company. In 
other words, the company, to promote its general 
business, seeks only to complete the continuous trans 
portation of interstate passengers to or from their 
residences or hotels in New York city instead of 
commencing and ending such transportation at the 
ferry at Twenty-third street; the character of the 
service depends not on the action of the passenger, 
but on the purpose of the company in providing it, 
and the omission to include the charge for the cab 
service in the charges for other transportation arises 
from the practical difficulty of making such inclusion, 
and does not alter the fact that such cab service is a 
part of the interstate transportation. 

To hold the even balance between the nation and 
the States in the exercise of their respective powers 
and rights, always difficult, is becoming more so 
through the growing complexity of social life and 
business conditions. Into many relations and trans- 
actions there enter elements of a national, as well as 
those of a State, character, and to determine in a 
given case which elements dominate, and assign the 
relation or transaction to the control of the nation 
or of the State, is often most perplexing. And this 
case fully illustrates the perplexities. 


It is true that a passenger over the Pennsylvania 
Railroad to the city of New York does not, in one 
sense, fully complete his journey when he reaches the 
ferry landing on the New York side, but only when 
he is delivered at his temporary or permanent stop- 
ping place in the city. Looking at it from this stand- 
point, the company’s cab service is simply one element 
in a continuous interstate transportation, and as such 
would be excluded from State, and be subject to 
national, control. The State may not tax for the 
privilege of doing an interstate commerce business 
(Atlantic and P. Teleg. Co. v. Philadelphia, 190 
U. S. 160, 47 L. ed. 95, 23 Sup. Ct. Rep. 817). On 
the other hand, the cab service is exclusively rendered 
within the limits of the city. It is contracted and 
paid for independently of any contract or payment 
for strictly interstate transportation. The party re- 
ceiving it owes no legal duty of crossing the State 
line. 

Undoubtedly, a single act of carriage or transporta- 
tion wholly within a State may be part of a con 
tinuous interstate carriage or transportation. Goods 
shipped from Albany to Philadelphia may be carried 
by the New York Central Railroad only within the 
limits of New York, and yet that service is in inter- 
state carriage By reason thereof the nation regu- 
lates that carriage, including the part performed by 
the New York company. But it does not follow 
therefrom that the New York company is wholly 
relieved from State regulation and State taxation, 
for a part of its work is carriage and transportation 





begun and ended within the State. So the Pennsyl- 
vania company, which is engaged largely in interstate 
transportation, is amenable to State regulation and 
State taxation as to any of its service which is 
wholly performed within tae State, and not as a part 
of interstate transportation. Wherever a separation 
in fact exists between transportation service wholly 
within the State and that between the States, a like 
separation may be recognized between the control of 
the State and that of the nation (Osborne v. Florida, 
164 U. S. 650, 41 L. ed. 586, 17 Sup. Ct. Rep. 214; 
Pullman Co. v. Adams, 189 U. S. 420, 47 L. ed. 877, 
23 Sup. Ct. Rep. 494). 

As we have seen, the cab service is rendered wholly 
within the State, and has no contractual or necessary 
relation to interstate. transportation. It is either pre- 
liminary or subsequent thereto. It is independently 
contracted for, and not necessarily connected. there- 
with. But when service is wholly within a State, 
it is presumably subject to State control. The 
burden is on him who asserts that, though actually 
within, it is legally outside, the State; and unless 
the interstate character is established, locality deter- 
mines the question of jurisdiction. Coe v. Errol 
(116 U..S. 517, 29 L. ed. 715, 6 Sup. Ct. Rep. 475), 
though not in all respects similar, is very closely 
in point. In that case spruce.logs had been drawn 
down from Wentworth’s Location in New Hampshire, 
and placed in Clear stream, also in New Hampshire, 
to be from thence floated down the Androscoggin 
river to the State of Maine, there to be manufactured 
and sold. After they had thus been drawn down 
and placed in Clear stream, a tax was imposed upon 
them by the State of New Hampshire. The validity 
of that tax was challenged on the ground that the 
logs were in process of transportation from Went- 
worth’s Location in New Hampshire to the State of 
Maine. It was sustained by the Supreme Court of 
New Hampshire, and also by this court. In the 
course of the opinion of Mr. Justice Bradley are 
these pertinent observations (p. 528, L. ed. p. 719, 
Sup. Ct. Rep. p. 497): 

“Tt is true, it was said in the case of The Daniel 
Ball (10 Wall. 557, 565, 19 L. ed. 999, 1002): ‘ When- 
ever a commodity has begun to move as an article of 
trade from one State to another, commerce in that 
commodity between the States has commenced.’ But 
this movement does not begin until the articles have 
been shipped or started for transportation from the 
one State to the other. The carrying of them in carts 
or other vehicles, or even floating them, to the depot 
where the journey is to commence, is no part of that 
journey. That is all preliminary work, performed for 
the purpose of putting the property in a state of 
preparation and readiness for transportation. Until 
actually launched on its way to another State, or 
committed to a common carrier for transportation 
to such State, its destination is not fixed and certain. 
It may be sold or otherwise disposed of within the 
State, and never put in course of transportation out 
of the State. Carrying it from the farm, or the for- 
est, to the depot is only an interior movement of the 
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property, entirely within the State, for the purpose, 
it is true, but only for the purpose, of putting it into 
a course of exportation; it is no part of the exporta- 
tion itself. Until shipped or started on its final 
journey out of the State its exportation is a matter 
altogether in fieri, and not at all a fixed and certain 
thing” (Diamond Match Co. v. Ontonagon, 188 U. S. 
82, 47 L. ed. 304, 23 Sup. Ct. Rep. 266; Detroit, G. H. 
& M. R. Co. v. Interstate Commerce Commission, 21 
C. C. A. 103, 43 U. S. App. 308, 74 Fed. 803, 167 
U. S. 633, 42 L. ed. 306, 17 Sup. Ct. Rep. 986). 

As shown in the opinion from which we have just 
quoted, many things have more or less close relation 
to interstate commerce which are not properly to be 
regarded as a part of it. If the cab which carries the 
passengers from the hotel to the ferry landing is 
engaged in interstate transportation, why is not the 
porter who carries the traveler’s trunk from his room 
to the carriage also so engaged? If the cab service 
is interstate transportation, are the drivers of the 


cabs and the dealers who supply hay and grain for’ 


the horses also engaged in interstate commerce? 
And where will the limit be placed? 
We are of opinion that the cab service is an inde- 


pendent local service, preliminary or subsequent to | 


any interstate transportation, and, therefore, the | 
judgment of the Supreme Court of the State of New 
York was correct, and it is affirmed. 


——_—4-— 


THE OLD GENT’S ADVICE. 


All men possess devils, held sages of old, 

Of distinctive temper and hue — 
Some sombre and gay, and some shining like gold, 
But the worst of the tribe, of equivocal mold, 

Are tortuous devils called “ blue.” 


“They come in the summer and winter and spring, 
When seemingly all is at peace — 

And infuse in the victim a poisonous sting, 

From which neither balm nor a nostrum can bring 
Relief, or secure a release.” 


Vile, vicious despoilers! At first they begin 
By flattery, with aspect winning, 
And then they advance, like the serpent of sin, 
Geometrically progressing, till on the wretch win, 
And keep his head teasing and spinning. 


Not exempt from their wiles are the poor, I ween, 
For they haunt the poor man betimes; 

Yet hard by for him is Necessity’s screen, 

Behind which as better than nothing may lean — 
And ward off their mopes and their mimes. 


But more frequent, alack, the victims are rich, 
Who, having no wants to supply — 

Have all wants, or some plutocratical itch, 

Indefinable and quite unattainable, which — 
Not obtaining, are ready to fly. 


Then, moody and sad, poor-rich Croesus cast down, 
He seldom appears to the view — 

So laden is everything with a dull frown — 

To his mental distraction is added the crown — 
Whate’er meets his vision is blue. 


“Go to Rome!” some advised, 
evil ’— 
No doubt there was something in it; 
But, thought poor-rich Croesus, if ’twere not uncivil, 
He’d ’phone for and get the advice of the devil — 
The devil, he came in a minute. 


“and absolve the sad 


With due circumspection he asked the old gent, 
If from this ennui one could flee? 

If from Hades a Nepenthe was ever sent, 

If a Lethean stream he himself could invent — 
To oblivion this “ blue” misery? 


He pricked up his ears, as pale Croesus he eyed, 
And seemed much pleased with the query; 

Wage’d his prehensile tail and lock’d arms in pride, 

And said, entre nous, he would gladly confide — 
Ere he cross’d the Stygian ferry. 





“Tt depends upon sex and conditions, you see! 

If the sufferer be a fond lover, 
Let him trick the old folks —still leaning on me— 
| Make a runaway match, if thwarted his plea,— 

Or become a jolly ‘Red Rover.’” 


“Tf a poet, let him court the muses and fame, 
And indulge fickle fancy free; 

| As for poets in my realm, or witty or tame, 

| There’s no one to flatter their genius or name — 

| So T never invite them to tea.” 


an bachelor! Well, with him I don’t sympathize, 
| Little use is he ’neath the sun; 
| Instead of vouchsafing me hope of supplies — 

| He lives in this world by himself, when he dies 

| I never can count on but one?” 
| “A lawyer!” He whisper’d and threw back his ears, 
| With a leer of peculiar glee; 

“ Why devise some new ruse to bring up arrears — 
Make much of your clients and most of their fears — 
Taking counsel always of me.” 


“An Editor! While yet he has present ’tis known, 
A ‘devil,’ of real flesh and blood; 

So constant his toil and such cause to make moan, 

So hard from his patrons to get what’s his own— 
Blue Devils’ are well understood.” 


| 


“An editor! He has always ready at hand — 
A ‘devil’ of real flesh and blood — 

And writes editorials and takes a bold stand 
| Against doctrines I advocate, cruel or bland, 
| So devils are well understood.” 
|“Tf a broker, form trusts, concoct some new swindle, 

A cunning contrivance be sure; 
| Water stocks, get a corner, and boom, and kindle 
| An interest gigantic, and sell ere they dwindle — 
' So millions in profits inure.” 
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“If a merchant, why, let him just puff up his wares, | Seldon for suggestions and opinions. 


As to this I need not relate; 
For he is successful with ‘ bulls’ and with ‘ bears,’ 
And knows there is room enough always ‘ upstairs’ 
For traders who make a rebate.” 


“Tf a parson, let him pose as angelic, severe, 
In preaching the flesh and all evil; 
Yet somewhat join in with the world and its cheer, 
And partake of the good things of life without fear — 
While somewhat embracing the devil.” 


“If a doctor, be wary, say little, look wise — 
For men will guage your expression; 

If patients are rich, have gold coffers of size — 

Just keep them along on hope-cake and pap-pies, 
Till your bill doth cause a depression.” 


“Tf a politician, be all things to all men — 
To new-fangled notions subscribe; 

Find sinecure places for Tom, Dick and Ben, 

And government contracts for corporations, when — 
Sub rosa, they tender a bribe.” 


“To conclude, if the sufferers should find all of 
these 
Unavailing, and none others know — 
Let them freely apply to me, if they please, 
For a prescription for ‘blues’ to bring surcease — 
And I'll rid them all of their woe.” 


The old gent gave a twitch, darted off like a bat, 
And shot from my gaze in a trice; 
In his place, quite prophetic, appeared a black cat — 
So in sooth and all candor, I cannot say that, 
I’d advise you to take his advice. 


JouHN FREEMAN BAKER. 
—_——_e—_—_—_—_ 


Correspondence. 


Two INTERESTING LETTERS. 
MILWAUKEE, Wis., May 28, 1904. 
To the Editor of the ALBANY Law JOuRNAL: 
The letters which follow are the product of a 


well-known and respected son of the Empire State. 
The late Judge Henry R. Seldon needs no intro- 


duction to the readers of the ALtBaAny Law Jour- | 


NAL. The constituency reached by that periodical 
know who is, and what, in his lifetime, he stood 
for. It may not, however, be generally understood 
that he was opposed to the code system of practice 
at the time when he wrote the first of the two letters 
to Judge Doolittle. It is no secret that many emi- 
nent practitioners at the bar, when some agitation 
of reform in the practice was under consideration 
and advocated, still adhered to the old common- 
law system of procedure. Judge Doolittle, who, it 
seems, had been appointed to revise and improve 
the practice in Wisconsin, had appealed to Mr. 


This letter 
is his reply. 

The other letter is mainly politieal in its nature. 
It touches upon the all-absorbing slavery question 
of that particular time. There would seem to be no 
doubt that the views of both the then Senator Doo- 
little and Judge Seldon were similar upon the pub- 
lic questions of the hour. Certain it is that Judge 
Doolittle was a most pronounced and uncompro- 
mising opponent of the extension of slavery into 
the newly admitted States. 

The letters partake of the nature of ancient his- 
tory now. And the subjects treated have ceased to 
have the same interest that centered around them 
| half a century ago. Nevertheless, the views then 
expressed, by a gentleman who afterward became 
|3 member of the court of last resort in the great 
| State of New York, cannot fail to have some in- 
| terest, I feel certain, among your readers. And it 
|is in that belief that I have taken the liberty to 
| submit to you copies of them for publication. 

The later letter was found inclosed in an envelope 
directed to “Hon. J. R. Doolittle, Washington, 
| D. C.,” and was post-marked at Albany, but the 
| letter itself does not show to whom it was ad- 
| dressed or for whom it was intended. Both letters 
| are written in the plain handwriting of the same 
| person. They were found among the private corre- 
| spondence of the late ex-Senator James R. Doolit- 
| tle in the writer’s possession. 





Very truly yours, 
DuaNnE Mowry. 


Crarkson, April to, 1856. 
| Hon. J. R. Doo.irt.e: 


Dear Sir.—I should be very sorry to be a 
stumbling-block in your pathway to the immortal- 
ity which might (and may, perhaps) be secured 
|to you from the execution-of the important com- 
mission mentioned in your letter of the 4th inst. 
In every system for the adm’r’n of justice there is 
|no doubt ample room for reform; but I have never 
| thought that our efforts in that direction furnish 
| an example to be followed. If half the labor which 
|has been bestowed upon our attempt to make a 
new system had been devoted to the reforms which 
| were greatly needed in the old one, without chang- 
ing its leading features, we should, in my judgment, 
|have been much more benefited by the change. 
What time and patience may do with our code I 
| will not attempt to say; but thus far, instead of 
| lessening, it has greatly increased, the labors of 
bar and bench in disposing of the same amount 
| of litigation, while it has added, if possible, to the 
| uncertainty attending it. If I were to give advice, 


| it would be to accept the commission, and reform 
thoroughly, but with prudence and discretion the old 
system without attempting to abolish it, and to build 
a new one on its ruins. 

The latter has been attempted here, but the ruins 
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of the demolished (or rather, marred) edifice, have 
overwhelmed us. 
Yours resp’y, ; 
H. R. SELpon. 


ALBANny, May 14, 1858. 
DEAR S1r.—I returned here yesterday to attend 
the Canal Board, (for the first time since the adj’t 
of the legislature on the 20th Apl.) & found your 
letter of the 21st Apl. waiting my arrival. I think 
you have given a good Epitome of the “ English 
Swindle,” which has now become a law, and which, 


infamous as it is, will I trust give the citizens of | 


Kansas an opportunity to reject the equally in- 
famous Lecompton swindle. It seems to be the 


opinion of the best informed on the subject that it | 


will be rejected, but, with all the appliances of the 
Government to aid the “ bribe ”—and all its ras- 
callly emissaries to aid in cheating at the polls, and 
in manufacturing fraudulent returns, I am not with- 
out fears as to the result... However, if the slave 
constitution should be forced upon that people, they 
will soon cast it off and take their proper place 
as a free state. I shall not allow the result to 
annoy or discourage me, even if they conclude to 
do what is very likely, to accept the bribe and then 
strangle the bastard. 

I have no doubt that there are prominent poli- 
ticians who would, as you suggest, rejoice if they 
could provoke the free state men of Kansas to 
resist by force so that the army and slave state 
militia could be brought upon them, and I do not 
feel entirely confident that we are not to see some- 
thing of this kind before the contest with that 
“sum of all iniquities” is ended —but woe unto 
those who shal! ever attempt to use an army, paid 
for by Northern labor, to cut the throats of North- 
ern laborers because they love freedom. 
that hour our now nominally free states will cease 
to stand as the hunting ground in which those 
oligarchs can hunt their human cattle, and the hunt- 
ers will become the hunted, and find quite sufficient 
employment to preserve their own lives & liberty 
without attempting to bind the most galling chains 
on others. However, I hope and believe there 
will be a more peaceful solution of the matter, and 
one which will rid our nation entirely of this African 
curse. How it is to be accomplished is more than 
I can see, but that it will be I cannot doubt. The 
first thing toward it is the installation of a Govern- 
ment that will honestly interpret the constitution as an 
instrument that at least tolerates freedom, which is 
not the case at present. 
It will be upon us in 1860, and we may as well be 
prepared for it. Buchanan has a great mission to 
perform and he is laboring most valiantly in its 
accomplishment. Let us give him all due praise. 
That mission is to make the democratic party (not 
democracy) but the party, so odious that all decent 
men will fly from it as they would from the plague. 
I think as he seems very diligent, he will accomplish 


From. 


That change is coming. | 


this within his 4 years, and if he should not, he 
| will make a good beginning, and we may as well 
| possess our souls in patience and wait God’s time. 
It will all come right in the end. 

I start to-day for Wisconsin to aid Mr. Cary in 
the controversy with Blair. I am sorry to hear 
of Mrs. Cary’s misfortunes & hope she will soon 
recover. 

> Yours resp’y, 
H. R. SELpon. 
> 


Rew Books and Rew Editions. 





The Law of Waters and Water Rights. By Henry 
Philip Farnham, M. L. Rochester: The Lawyers’ 
Co-operative Publishing Co., 1904. 


The importance of the subject of Water and 
Water Rights is shown by the fact that the courts 
have been called upon to formulate rules governing 
nearly 17,000 cases. Hence the magnitude of the 
subject and the difficulty of dealing with it ade- 
quately. Mr. Farnham, who is an associate editor 
of the “ Lawyers’ Reports Annotated,” has been en- 
, gaged for twelve years in collecting material for 
| this monumental work. We are informed by the 
| publishers that he has given each of the cases his 
| personal observation and study, and that, knowing 
the incompleteness and inexactness of most report 
| indexes, each individual page of all American and 
English reports have been examined, with the re- 
sult of bringing many new decisions to light. It is 
| not probable that any author before Mr. Farnham 
| ee taken such elaborate pains to gather in every 
case. The result is a work which will prove a boon 
to the profession and long remain a standard au- 
thority on the subject treated. The work covers 
every phase of the subject of Waters and Water 
Rights. The author has found, as a result of his 
close study of cases, that the impression that the 
rules as applied fn different jurisdictions are very 
conflicting, is erroneous, and that this impression 
has arisen from the attempted statement of general 


rules which have no existence. He finds that 
the actual decisions are quite uniform. To 
|aid the reader as much as_ possible in his 
search for precedents, the fundamental prin- 
ciples have been stated, and then their ap- 
plication by the courts has been developed 


by showing the holdings in particular cases, instead 
of grouping them under general statements with 
nothing to indicate their bearing. This method has 
required more space than would the other, but the 
author believes it will be more than justified by the 
| saving of time and labor to those who are seeking 
either general principles or particular precedents. 
The author says in his preface: “To determine the 
| scope of a rule which has been applied in a particu- 
lar decision it is necessary to consider whether the 
controversy was between nations, between sovereign 
| and subject, or between subjects. Rules which may 
be applicable between opponents in one relation 
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may not be so between those in another, and there- 
fore the decisions have been grouped with reference 
to the relations between the parties to the contro- 
versy, so that their bearing may be easily perceived. 
In addition to full treatment of the subjects which 
have been ordinarily incorporated in treatises on 
waters and water rights, such as rights in tide 
waters and streams, subterranean and_ surface 
waters, and rights of appropriation, an exhaustive 
discussion has been attempted in these volumes of 
the question of municipal water supply and sewer- 
age, the law relating to fisheries, ferries and canals, 
and the rights and duties between landlord and 
tenant with respect to water.” 

The work under review covers three volumes of 
nearly 1,000 pages each. Volume I covers rights of 
states and nations, and rights between public and 
individual, under the former division being included 
International Rights and Constitutional and Statu- 
tory Rights, and under the latter, rights of Navi- 


gation, title to bed and shores of water bays, rights | 


of riparian owners, alteration, improvement and de- 
struction of water ways, canals, harbors, wharves 
and docks, public use of water, banks and shores, 
and municipal water supply. Vol. II treats of 
drainage, ferries, bridges, fords, levees, and other 
public improvements, fisheries, boundary of public 
grants, artificial bodies of water, taxation, unsafe 
streets and premises, nuisances and offenses. Under 
the division of “ Rights Between Individuals” are 
treated rights in water course, and damming back 
water of streams. Vol. III treats of irrigation, ap- 
propriation, mill rights, grants and contracts, li- 
censes, easements, and artificial conditions, owner- 
ship of bed and water front, water as a boundary 
or monument, structures on bed, surface water and 
drainage, subterranean waters, rights between land- 
lord and tenant, and negligent and wrongful acts. 
It will thus be seen that the work covers everything 
connected with the subject of waters. The style is 
singularly lucid, compact and free from unnecessary 
verbiage. In addition to the complete table of 
cases, there is an exceptionally well constructed and 
complete index, the work of Mr. Cyrus W. Phillips, 
of the publishers’ editorial staff. We cordially com- 
mend this remarkable work to the profession, and 
have no hesitation in prophesying that it will soon 
become the standard authority and remain so for 
many years. 


Brief Upon the Pleadings in Civil Actions, at Law, 
in Equity and Under the New Procedure. By 
Austin Abbott. Second and Enlarged Edition by 
the Publishers’ Editorial Staff. In Two Volumes. 
Rochester: The Lawyers’ Co-operative Publishing 
Co., 1904. 

The original edition of this work appeared in 1891 
in one volume. In it the author sought to make 
the path of the practitioner more plain by eluci- 
dating the most frequently contested technical ques- 
tions. In his preface Mr. Abbott said: “I have not 
sought to state all the cases, nor all the peculiarities 


of local statutory rules. My aim has been, looking 
at the actual practice of the courts as we see it in 
operation, to state the existing rules of general use- 
fulness, and to support them with an adequate selec- 
tion of authorities from all jurisdictions, and to 
guard them with a sufficient indication of any rea- 
sonable conflict of opinion now existing.” The 
present new edition, by reason of the great increase 
in the authorities cited and of the new matters in- 
cluded, has grown to two volumes, each of which 
contains much more than the entire work contained 
originally. In the main the work of Mr. Abbott 
has been taken to represent sufficiently the law of 
the subject down to the time that he prepared his 
work, and the revision consists chiefly of bringing 
the subject down to date in the light of the great 
number of later decisions on the subject. In many 
instances, however, the earlier authorities on spe- 
cific points have been examined to develop those 
| matters more fully than Mr. Abbott had done. 
Many additional sections, covering points not 
treated in the first edition, have also been included. 
One new chapter, that tpon Amendments of Plead- 
|ings, has been added. The new edition has been 
prepared under the personal supervision of Mr. 
| Asa W. Russell. Vol. I. treats of Demurrer; Vol. 
| II. of Issues of Fact. The work has been done 
| with evident care and the result is a volume of great 
practical value to the active practitioner. 





| The Bankruptcy Act of 1898. By John M. Gould 
and Arthur W. Blakemore. Boston: Little, 
Brown & Co., 1904. 


This manual of bankruptcy is based upon the an- 
notation of the United States Statutes in the third 
| volume of Gould & Tucker’s notes thereon, recently 
issued. The present annotation is, however, much 
amplified, and includes numerous recent Federal 
and State decisions since that annotation was pre- 
pared, making it the most recent and thorough 
treatment of the statute to be found. The sections 
of the act and the amendments are printed in full, 
and under each section theré is a statement of the 
points decided by the courts down to May 1, 1904. 
Although a book of only 265 pages, it contains 
practically everything the practicing lawyer needs 
on this subject, combining the information furnished 
by a digest and a text-book of Bankruptcy Law and 
Practice. It includes, also, all the important forms 
established by the United States Supreme Court, 
and the General Orders in Bankruptcy. One vol- 
ume, strongly bound in buckram. A very handy, 
compact and convenient book, exceptionally well 
edited. 


History of the United States of America. By 
Henry William Elson. New York: The Mac- 
millan Company, 1904. For sale in Albany by 
A. H. Clapp. 

Prof. Elson’s aim in the preparation of this work 
has been to unite a history of the United States in 

a single volume, that should fall between the elab- 
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orate works which are beyond the reach of the most 
busy people, and the condensed school histories, 
“ which are emasculated of all literary style through 
the necessity of crowding so many facts into small 
space.” In his preface Prof. Elson says: “In writ- 
ing this history my aim has been to present an ac- 
curate narrative of the origin and growth of our 
country and its institutions in such a form as to 
interest the general reader. I have constantly borne 
in mind the great importance of combining the 
science of historical research with the art of histor- 
ical composition. I have aimed, also, especially 
when treating the national period, to balance the 
narrative and critical features in intelligent propor- 
tion. A mere recital of facts, without historic criti- 
cism, without reference to the undercurrents that 
move society, is no longer acceptable in the age of 
thinking readers.” The author has also devoted a 
large amount of space to the life of the people, their 
habits, modes of life, occupations, general progress, 
and the like, especially in the early period when they 
differed most widely from ourselves. Another ex- 
cellent feature is the notes at the ends of the chap- 
ters, intended to elucidate something that has 
preceded in the text, to give personal traits of lead- 
ing characters, to mention matters of too meagre 
importance for the main narrative, or to relate some 
event of real importance which did not exactly fit 
in the body of the text. The volume is of con- 
venient size, 12mo., 910 pages, and it is perfectly safe 
to say that there is no other equally comprehensive 
and generally available history of the United States 
in the same compass. In its references to matters 
of fact, it is fully in line with the results of the most 
modern research. In historical perspective it is 
particularly strong. 

What is of highest importance is the fact that 
the style of writing is singularly’ lucid, direct and 
finished. Prof. Elson has mastered the difficult art 
of condensation, at the same time keeping always 
before him a true sense of proportion. The human 
element is never wanting. The work is brought 
right down to date, including the Spanish war, its 
acquisition of the Philippines and Porto Rico, and 
the inauguration of the Panama canal construction 
under the auspices of the United States government. 
The book is deserving of the widest possible dis- 
tribution. 


The Crossing. By Winston Churchill. New York: 
The Macmillan Company, 1904. 

Whether or not the historical novel has had its 
largest vogue, it is certain that Mr. Churchill is a 
clever enough writer to prove the exception. “ The 
Crossing” is sure to have a very wide reading. 
And it deserves to have. Aside from its love inter- 
est the book is fairly alive with the romance of ad- 
venture. It is doubtful whether the American spirit 
of our formative years has ever before been so well 
expressed in fiction. Davy, the little drummer boy 
who accompanies George Rogers Clark’s expedition 
against Kaskaskia, and who later drums Clark’s 





little band on through the swamps to Vincennes, 
where they capture Hamilton and free the whole 
Northwest from British dominion, has an exceed- 
ingly romantic and interesting career. The story 
opens in 1776, when the British are trying to cap- 
ture Charlestown, S. C., and closes in 1792. As its 
title indicates, it portrays incidentally the crossing 
of the Blue Ridge by the tide of American immi- 
gration, and the settlement of Kentucky and Ten- 
nessee. All this is of course merely the background 
of an absorbing and fascinating tale of adventure 
and border warfare, rendered the more vivid by its 
numerous strong and vigorous characters, some 
real, others representative of the place and the age; 
but all this untouched field of American life is ex- 
ceedingly interesting in itself. Davy crosses the 
mountains with the second tide of pioneers that 
followed Boone into Tennessee and Kentucky; and 
his later adventures take him into many parts of 
what is now the Middle West during the years when 
the settlers were threatening to rebel against the 
Union because the government did not at once 
open to them the navigation of the Mississippi. 
After studying law in Richmond, Davy goes back 
to the new states to establish himself. He makes 
several trips to St. Louis and to New Orleans, 
where he finaly meets the one woman in the world. 

Much of the action of the story takes place in 
the woods or in pioneer settlements. Polly Ann, a 
strapping young girl of sevénteen or eighteen, mar- 
ries Tom McChesney, a pioneer backwoodsman and 
scout; and the two emigrate from North Carolina 
over the mountains into Kentucky, taking with 
them little Davy, a boy of eleven. The lonely 
journey through the woods, the constant watching 
against surprises by Indians, the fight and rescue, 
form the prelude to a long winter of semi-siege in 
the Fort at Harrodstown. Polly Ann is more than 
a mother to Davy; and she, like most of the other 
characters in the book, is strong and buoyant and 
full of attractive qualities. The scenes of the story 
have all the charm of unfamiliar events in history, 
as well as the charm of things that happen in the 
woods and on the frontier, where the sturdy pio- 
neers fought for their homes against British and 
Indians combined. As to the title, the author says: 

“This book has been named ‘The Crossing’ 
because I have tried to express in it the beginnings 
of the great movement across the mountains which 
swept resistless over the continent until at last it 
saw the Pacific itself. The Crossing was the first 
instinctive reaching out of an infant nation which 
was one day to become a giant. No annals in the 
world’s history are more wonderful than the story 
of the conquest of Kentucky and Tennessee by the 
pioneers. The name, ‘The Crossing,’ is likewise 
typical in another sense. The political faith of our 
forefathers, of which the Constitution is the creed, 
was made to fit a more or less homogeneous body 
of people who proved that they knew the meaning 
of the word ‘ liberty.” * * * Would the Consti- 
tution, made to meet the needs of the little con- 
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federacy of the seaboard, stretch over a continent 
and an empire? We are fighting out that question 
to-day.” 

This gives an excellent idea of the theme—the 
sweep of a great historical epoch. Mr. Churchill 


has treated it as few living writers could have done. | 


A past-master of literary workmanship, he is in ad- 
dition a ‘close student of history. The picture he 
gives of the times and events is strong, well pro- 
portioned and workmanlike, and the character- 
drawing firm and intelligent. “The Crossing” will 
give pleasure and profit to thousands. 


“The Queen’s Quair.” By Maurice Hewlett. 
New York: The Macmillan Company, 1904. 

A novelist of Mr. Hewlett’s rare power and charm 
is expected to produce a book far above the level 
of contemporaneous fiction. Such a book is “ The 
Queen’s Quair,” in which the author has given us 
a new Mary Queen of Scots, a frail, fascinating, 
passionate nature, more sinned against than sinning, 
a flesh-and-blood reality, a woman of infinite variety 
and endless contradictions. The book portrays in 
a masterly manner, all the love, the power, the 
tragic error, the pain, the fierce joys, the wonderful 
sway over men of Mary through the six years of 
her rule in Scotland. 

Its sheer power distinguishes this book among 
those of 1904; its literary quality, its skill in por- 
traying character vividly with.a few words, give it a 
character far above most fiction. Almost alone 
among modern authors, Mr. Hewlett suggests com- 
parison with great ones like Thackeray. Some will 
read this book for the pure pleasure of its use of 
words; others for-its mastery of English and its 
style; still others fof its picturesqueness and its skill 
in portraying character; but most people will read it 
for its incomparable setting forth of Mary herself, 





her life in Scotland, her loves, and the men who! 


loved her. The story abounds in strong characters 
and striking figures—each yet a living being who 
means thus and thus to Mary. It is vital with in- 


terest and alive with plot, counterplot and intrigue; | Social Unrest,” and Mr. Wister’s novel, “ The Vir- 


this he has done, most notably, perhaps, in his 
stories of life in the Klondike. Before he wrote 
“The Call of the Wild,” that remarkable biography 
of a sledge-dog, in which he painted a series of 
pictures of Arctic life that are unapproachable for 
savage realism, dramatic power and genuine human 
nature, Mr. London was already known as the au- 
thor of some of the strongest short stories in the 
English language. In “The Faith of Men” he 
has returned to the Klondike. Mr. London went 
over the Chilkoot Pass with the first gold-seekers 
in the autumn of 1897, packing his own outfit; he 
knows “ the toil of trace and trail” as well as any 
man who went through that memorable winter, 
and what is more, he knows how to describe the 
joys, the dangers, the successes and the failures of 
the miner’s life as few others do. One gets new 
glimpses of life in the frozen North from this col- 
lection of short stories, all of which are instinct 
with life, color, movement, pathos and humor. 


——_——_——- 
Literary Rotes. 


The Macmillan Company has just issued in paper 
covers, at the nominal price of 25 cents, John Gra- 
ham Brooks’s advisable and informing study. in 
sociology entitled “‘ The Social Unrest.” 


In an article from the Nineteenth Century which 
The Living Age reprints in its number for May 21, 
Demetrius C. Boulger, an acute critic and observer 
of European politics discusses certain “ Coming 
Continental Complications” incident to the war in 
the Far East. 


The Macmillan Company announces for early 
publication a paper-bound edition of Mr. Jacob 
Riis’s biography ‘of “ Theodore Roosevelt the Citi- 
zen.” The volume will form a welcome addition to 


| the many good books which are being published by 


|The Macmillan 


Company this spring in paper 


| covers at 25 cents, including Mr. Brooks’s “ The 


and through it all walks Mary, magnetic, passion- | 


ately alive, 
human. 


wildly athirst for love, and utterly 


The bare facts of the tragedy all the world knows: | 


“ 


the causes, the. motives, the “ secrets d’alcove ” that 
lie behind these facts form the warp and woof from 
which Mr. Hewlett has woven “ a splendid, glow- 
ing, variegated piece of modern literary tapestry,” 
the equal of which very few writers of the present 
day could have produced. 


The Faith of Men. By Jack London. New York: 
The Macmillan Company, 1904. 


Mr. London has quickly earned a high place 
among the present-day writers of fiction. He is 
par excellence a short-story writer. His checkered, 
romantic career, which has embraced many adven- 
tures and vicissitudes on land and sea, gave him a 
fund of actual experience upon which to draw, and 


ginian.” 


Mr. J. Allanson Picton, M. A., dedicates his book 
on “The Religion of the Universe,” which The 
Macmillan Company have just published, “To the 
Memory of Herbert Spencer, the First True Recon- 
ciler of Religion and Science.” The religion we 
cherish now, the author says, is not confined to the 


| old forms, or to the religion of Eden and Palestine; 
| it is the religion of the universe, in a real sense 





| “drawn out of the bowels of heaven and earth.” 


All the more important articles in the Review of 
Reviews for June are the contributions of experts. 
An admirable summary of “ What Stanley Lived to 
See Accomplished in Africa” is furnished by Mr. 
Cyrus C. Adams, the geographical writer on the 
staff of the New York Sun; President Charles F. 
Thwing writes suggestively on “ Sending a Son to 
College; ” Lieut. Joseph A. Baer, U. S. A., gives 
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his observations, as a cavalry officer, of those 
unique troopers, the Cossacks; Mr. Arthur Warren 
describes “The Turbine: A New Era of Steam,” 
and Mr. J. A. Kingman writes on “ The Automobile 
in Business;” Librarian Elmendorf, of Buffalo, de- 


Professor E. R. A. Seligman contributes a paper on 
the special franchise tax in New York, and Pro- 
fessor Carl C. Plehn writes on the taxation of bank 
franchises in California. Each of these articles is 
the work of a man who has expert knowledge of 
the topic on which he writes. 


The South is variously treated in the Spring out- 
put of fiction, according to a Southern critic, who 
says: “‘ The Deliverance’ immortalizes the tobacco 
fields of Virginia. ‘The Rainbow Chasers’ puts 
romance into the lumber camps of Arkansas, and 
the booming of small Western towns; now comes 
Mrs. Thruston in ‘Where the Tide Comes In,’ to 
open a new field quite as delightful as these two, 
telling a story of the tide-water region of Virginia.” 


The Baker & Taylor Company announces for 
publication in.September, “‘ Deacon Lysander,” a 
novel, by Sarah P. McLean Greene, author of 
“Cape Cod Folks” and “ Vesty of the Basins.” 
This is in a new vein for Mrs. Greene, though her 
chief character is the same sympathetic, lovable 
type which made her previous books famous, 
scene is laid in the city of Washington, during the 
period of a visit there by Deacon Lysander and his 
wife; it is full of the quaint humor which has made 
her books popular. 


German-American readers will be especially inter- 
ested in the May ‘“ Cosmopolitan,” because it con- 
tains two articles dealing with phases of recent 
progress in the fatherland. Wolf von Schierbrand 
gives an excellent account of the preent intellectual 
status of the German nation showing how the in- 
fluence of commercialism has raised a race of 
scientists and artists quite different from the intel- 
lectual giants of the immediate past. Miss Grace 
Isabel Colbron describes the training of a German 
actress, and her article may also be read with great 
profit by all those concerned with the advancement 
of dramatic art in the country. 


Little, Brown & Co. are bringing out a series of 
popular editions of recent fiction, published in cloth 
binding, at 75 cents each. Already “ Truth Dexter,” 
by Sydney McCall (72d thousand), and “ From 
Kingdom to Colony,” by Mary Devereux (21st 
thousand), have been issued. The new titles an- 
nounced for immediate publication are as follows: 


“The Shadow of the Czar,’ by John R. Carling, | 


author of “ The Viking’s Skull;” “ White Aprons,” 
A Romance of Bacon’s Rebellion, Virginia, 1676, 
by Maud Wilder Goodwin, author of “ The Head 
of a Hundred,” etc.; “A Dream of a Throne,” by 
Charles Fleming Embree; “In the Country God 
Forgot,” by Frances Charles; “ Without Dogma,” 
by Henryk Sienkiewicz, author of “Quo Vadis,” 


The | 





etc.; “A Detached Pirate,” by Helen Milecte; 
“ Kismet,” by Julia Fletcher (George Fleming); 
“A Daughter of New France,” by Mary Catherine 


| Crowley; “ The Love-Letters of the King, or The 


| Life Romantic,” by Richard Le Gallienne; “ With 
fines “ The Work of a Modern Public Library;”’ | 


Fire and Sword,” by Henryk Sienkiewicz; “ A Maid 
of Bar Harbor,” by Henrietta G. Rowe; “ Up and 
Down the Sands of Gold,” by Mary Devereux, au- 
thor of “ From Kingdom to Colony;” “ The King’s 
Henchman,” by William Henry Johnson; “ When 
the Gates Lift Up Their Heads,” A Story of the 
South in the Seventies, by Payne Erskine. 


Mr. George P. Brett, the president of The Mac- 
millan Company, who has just returned to New 
York froma business trip to London, made arrange- 
ments while abroad for the establishment of an 
Australian agency for the company. The Australian 
house is to be opened and run in connection with 
the Messers Macmillan of London. Hereafter all 
books published by The Macmillan Company will 
appear simultaneously in New York, London, 
Canada, and Australasia, as well as in India, where 
the house now has branches. 


Stewart Edward White’s new novel, “ The Silent 
Places,” has just been brought out by McClure- 
Phillips. It is a story of the Hudson Bay country, 
the forest wilderness inhabited by the picturesque 
trappers of the Hudson Bay Company, and Indian 
hunters, with which Mr. White has already made 
his readers familiar. It is a very powerful story of 
a determined struggle against the forces of nature, 
telling the experiences of two Hudson Bay Com- 
pany agents who are sent out to capture a defaulting 
Indian trapper. The white men follow the Indian's 
trail far beyond the Arctic circle, and persist in the 
chase until both fugitive and pursuers stand face to 
face with starvation, The dogged, faithful love of 
an Indian girl for one of the white men furnishes a 
beautiful and pathetic strain in the story. 


Dodd, Mead and Company have in preparation an 
important series, entitled “The American Jurists.” 
The series will be edited by Harry Alonzo Cushing, 
LL, B.:,. Pha: D. 

The series will be so developed as to be equally 
of interest to laymen and of value to lawyers. Each 
volume will make plain the position of its subject in 
the development of American law and will elaborate 
the important contributions made by him to the 
present system of American law. While involving 
subjects necessarily somewhat technical and sup- 
posed, ordinarily, to be of interest only to lawyers 
and students, the treatment will be such as to make 
the volumes both attractive and instructive to the 
general reader. The series will constitute a distinc- 
tive addition to literature, as well as an entirely new 


| contribution to American legal history. 


The first volume to appear will be that devoted 
to Thomas M. Cooley, by Henry Wade Rogers, 
LL. D., Dean of the Law School of Yale Univer- 


i sity, formerly Dean of the Law School of the Uni- 
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versity of Michigan, and President of Northwestern 
University. Other volumes will deal with William 
Pinckney, by John Bassett Moore, LL. D., James 
Kent, by James Breck Perkins, LL. D., and Joseph 
Story, by Francis M. Burdick, LL. D. 


One of the breeziest of the light summer novels 
is Mrs. Florence Morse Kingsley’s story of the ad- 
ventures that befell “The Singular Miss Smith.” 


Mrs. Kingsley’s wealthy young heroine has a very |: 


amusing time in trying to find out how working 
women live, and incidentally she meets a foundry- 
man engaged in a similar mission, unravelling the 
mysteries and acquiring the point of view of the 
American working man. Miss Smith about this 
time returns to her proper sphere in life, being con- 
fronted with another problem more engrossing than 
the servant question. 


Three new books notable for a large number of 
superb illustrations in color will be published during 
the spring by The Macmillan Company. “ Venice” 
will be another volume in the series of books by 
Mortimer and Dorothy Menpes, and will contain 
one hundred full-page illustrations in color. ‘“ The 
Alps,” described by Sir Martin Conway, and painted 
by A. D. M’Cormick, will contain sixty-two full- 
page illustrations in color. “ Holland,” of which 
the text has been written by Beatrix Jungman, will 
contain seventy-seven full-page illustrations in 
color. 


Canadian and Australian editions of John H. 
Whitson’s western novel, “ The Rainbow Chasers,” 
which has gone into a fourth edition in this country, 
are about to be issued. Besides a fourth printing of 
“The Rainbow Chasers,” Little, Brown & Co. an- 
nounce a second printing of “ A Woman’s Will,” by 
Anne Warner; a third printing of “ A Daughter of 
the Rich,” by Mary E. Waller, whose new novel, 
“The Wood-Carver of ’Lympus,” has just been 
printed a second time; and a third printing of “ The 
Awakening of the Duchess,” by Frances Charles. 
English editions of “ The Awakening of the Duch- 
ess,” by Frances Charles, and “ A Daughter of the 
Rich,” by Mary E. Waller, are about to be pub- 
lished by Ward, Locke & Co., of London. 


Judge Simeon E. Baldwin’s new work on “A 
Treatise on American Railroad Law,” to be pub- 
lished immediately by Little, Brown & Co., Boston, 
is the outcome of a long experience in railroad 
cases, the author, before his election to the bench 
of the Supreme Court of Connecticut, having been 
general counsel of several railroad companies, his 
practice in this line extending into the States of 
New York, Massachusetts, and Rhode Isand, as 
well as Connecticut. He has also taught the subject 
of Railroad Law in the Yale Law School for twenty 
years. Judge Baldwin is the late President of the 
American Bar Association, author of ‘“ Modern 
Political Institutions,” etc., and compiler of “ Bald- 
win’s Connecticut Digest ” and “ Baldwin’s Ilustra- 
tive Cases on Railroad Law.” . 





The popular success of the Macmillan series of 
copyright novels in paper covers has been far be- 
yond expectations, the publishers report. Seven of 
the most popular novels of recent years were se- 
lected for issue at 25 cents, and the experiment was 
watched with special interest because no series of 
novelty books in paper covers at that price has been 
available for many years. The public has taken up 
these books with avidity; they are just the thing for 
the train, the steamboat, the hotel piazza and the 
hammock. The large first editions of two of the 
series—“ Calumet K.,” and “ The Choir Invisible” 
—were exhausted on publication. The other five 
books in the series are “The Virginian,” ‘ The 
Heart of Rome,” “The Conqueror,” “The Pride 
of Jennico,” and “ The Crisis.” 


Genuine, gripping readableness is the marked 
quality of the June McClure’s. This is supplied by 
a lot of high-grade summer fiction covering a wide 
diversity of places and things, together with a num- 
ber of live, vital articles, and some significant edi- 
torial comment. Ida M. Tarbell describes the 
twenty years’ struggle of the independent oil men 
for commercial life in this instalment of her “ His- 
tory of the Standard Oil Company.” It is a power- 
ful narrative of a giant combat, of the greatest 
commercial war in history, and it sweeps the reader 
along like a romance. Miss Tarbell has now 
reached the time and the incidents in her history 
of the deepest present interest. Another article of 
mixed fiction, truth, and satire which reduces some 
of the methods of high finance to their last analysis, 
is called “ The Inoculation of Mr. Skads.” In it 
John McAuley Palmer, a teacher in economics at 
West Point, keenly probes some of the sore spots 
in modern business in a manner highly humerous, 
yet drawn so close to the line of life and fact that 
it presents a real as well as entertaining picture. 


The North American Review for June is a num- 
ber of great and varied interest. The veteran 
scholar, Karl Blind, asks, and answers in the nega- 
tive, the question “ Does Russia Represent Aryan 
Civilization?”” Henry Clews, writing of “ Russia 
and England During the Civl War,” denies that the 
visit of the Russian ships to New York harbor, in 
1863, had any practical significance, and on the 
strength of a letter which he received from Mr. 
Gladstone, he affirms that England had no intention 
to recognize the Confederacy. Sir William H. 
White, K. C. B., late Director of Naval Construc- 
tion in the British Navy, gives an interesting de- 
scription of “ The New American Navy.” Charles 
A. Prouty, of the Interstate Commerce Commission, 
discusses “ Railway Rates and the Merger Deci- 
sion,” and concludes that the former will not be in 
any way affected by the latter. Hugh Clifford pays 
a high tribute to “ The Genius of Mr. Joseph Con- 
rad.” Mary Church Terrell, Honorary President of 
the National Association of Colored Women, treats 
of “Lynching from a Negro’s Point of View.” 
Sir Walter Lawrence explains the occasion and ob- 
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ject of “ The British Mission to Tibet.” Maurice 
Low suggests how American capital and American 
labor may learn “A Lesson from English Labor.” 
A. Henry Savage Landor presents a pleasing pic- 
ture of ‘“ The American Soldier as Seen in the Phil- 
ippines.” George F. Parker recounts “ Some Indus- 
trial Tendencies in Ireland,” which came under his 
observation on a recent visit to that country. The 
Rev. Dr. Thomas C. Hall, Professor of Theology 
in Union Theological Seminary, in a rather startling 
paper, represents “ Socialism as a Rival of Organ- 
ized Christianity.” Lawrence Gilman lauds highly 
“The Music of Edward MacDowell; ” and the num- 
ber closes with the sixth part of Mr. William Dean 
Howell’s novel, “ The Son of Royal Langbirth.” 


Among the principal contents of the June 
“ Arena” are the following: “ Direct Legislation in 
Illinois: A Story of Triumph for Popular Govern- 
ment,” by Daniel L. Cruice, of Chicago; “ A Polit- 
ical Forecast,” by Eltweed Pomeroy, A. M., Pres- 
ident of the National Direct-Legislation League; 
“The Latest Decision at The Hague,” by Professor 
Edwin Maxey, LL. D., of the University of West 
Virginia; “The Merger Tangle,” by Professor 
Frank Parsons; “A Hebrew Prophet of Social 
Righteousness,” by Rev. Alfred W. Wishart, the 
author of “ Monks and Monasteries; ” “ The Enjoy- 
ment of Nature,” by Dr. Charles C. Abbott, author 
of “In Nature’s Realm;” “To Me, the Sound of 
Weeping,” a suggestive allegory, by Adeline 
Champney; “ Ole Swing-a-low,” a Southern story, 
by Will Allen Dromgoole; “ Autocratic and Bu- 
reaucratic Usurpation of Legislative Functions by 
Executive Officials,” by the editor. The usual com- 
plement of-short Editorials, Book Studies, and 
Books of the Day, make up a strong, varied and 
interesting table of contents. 


——_4—— —- 
Legal Rotes. 


It is a favorite axiom that the law is no respecter 
of persons, says the Rochester Post-Express. It 
is also patent that the law disregards sentiment and 
poetry. The law prides itself on being cold, un- 
sympathetic and brutally just. Of course, it is not 
always just —it is only so in theory — but so long 
as it is theoretically impartial and just there is not 
good cause for criticism from a mere layman. In 
this respect the law is vastly different from a jury. 
The law may be cold and practical, impartial and 
intellectual; but the twelve good men and true, 
being only human, are apt to be sympathetic and 
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sentimental, especially if there is a handsome 
woman in the case. That this is so was established 
in a recent decision of the highest court in this 
State. The case was one in which large damages 
were asked for by a man whose wife had been 
killed at a railroad crossing. At the trial a photo- 
graph of the dead woman was among the exhibits. 
The photograph was that of a beautiful woman, and 
the impressionable jurymen at once found a verdict 
for the bereaved husband and assessed the damages 
at a heavy figure. The railroad company did not 
look upon the matter with the sympathetic eyes of 
the jurymen. They appealed, and their appeal has 
been sustained. “The court erred in admitting in 
evidence the photograph of the deceased,” said 
Judge Parker, in reading the decision of the court. 
“The action was to recover for pecuniary injuries 
resulting from decedent’s death. Such injuries are. 
to be compensated on the basis of the monetary 
value of the services of the deceased to her husband 
and children. The introduction in evidence of the 
photograph of a handsome woman could not be 
expected to accomplish any other result than to 
introduce the personal element for the consideration 
of the jury.” 


A jury in the New York Supreme Court before 
Justice Dickey has rendered a verdict for $20,000 
in the libel suit of Arthur MacDonald against the 
New York Sun. The issue was whether MacDon- 
ald was an honest scientist and pursuing his work 
in the board of education at Washington in good 
faith and with pure motives, or whether, as asserted 
by the Sun, he was a counterfeit scientist, using his 
work as a cover for ulterior objects. 


Some attention must necessarily have been at- 
tracted to the stoppage of the British mail steamer 
by a Russian warship and the search made for in- 
criminating correspondence. Nearly fifty-six years 
ago the United States and this country were so 
alive to the desirability of ensuring the rapid and 
safe transmission of mails that the adoption of some 
method of securing exemption from search was 
considered by them. In 1848 a step in that direction 
was taken by the treaty whereby in the event of 
war between the United States and this country 
mail packets were to be unmolested for six weeks 
after notice by either government that the mail 
service would be discontinued. During the Civil 
War the mails of friendly or neutral powers, duly 
authenticated as such, found on board captured 
vessels were sent on towards their destination with- 
out further waste of time. Again, in 1870, the 
French enjoined their officers that “ when a vessel 
subjected to visitation is a packet boat, the word 
of the agent may be taken as to the character of 
the letters and dispatches on board.” It must be 
admitted that any such agent’s assurance must 
necessarily be very vague. He cannot in all prob- 
ability be aware of the precise nature of the corre- 
spondence carried by him. Even if he be aware, he 
can scarcely be expected to say whether they are 
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useful or useless to one or other of the belligerents. 
There would appear to be no justification for seiz- 
ing upon the dispatches of some Japanese diplo- 
matic or consular functionary residing here to his 
own government in Japan, since these are not likely 
to be written with a bellicose object; but the case 
is different where letters are addressed to some one 
serving in the belligerent army or navy, and the 
carrier of such documents cannot plead ignorance 
of their exact contents, but must prove the fact that 
he was unaware of their existence or of the history 
of the person to whom they are addressed.— Law 
Times (London). 

Mr. Balfour’s tribute, in his speech on the second | 
reading of the Licensing Bill, to the change of 


drinking habits among the richer classes can 
be justified by a glance at the past in legal 
annals, says the Law Times. Without refer- 


ence to the gross intemperance of Jeffreys and 
of Scroggs, Lord Campbell describes a Chief Justice 
of a later period as denouncing the Pretender in 
sober moments, but when intoxicated, as he nightly 
was, drinking to his prosperity; while the biog- 
raphers of Lord Eldon record that he usually drank 
two bottles of port, three when his brother—Lord 
Stowell—dined with him, and often four. Daniel 
O’Connell used to relate that a Mr. Justice Boyd, 
who was a judge of the Irish Court of King’s Bench 
in the last decade of the eighteenth century, and 
before whom he had practised, always kept a suppiy 
of brandy in court upon the desk before him in an 
inkstand of peculiar make. He used to lean his arm 
upon the desk, bob down his head, and steal a hur- | 
ried sip from time to time through a qiill that lay | 
among the pens, a manoeuvre which he flattered | 
himself escaped observation. A newspaper, in! 
praising the humanity of Judge Boyd, said that | 
when passing sentence of death “he never failed to 
have a drop in his eye.” 





Booker T. Washington, the most eminent negro in 
this country, recently sent the following protest 
against lynch law to the Birmingham (Ala.) Age- 
Herald. It should be read and pondered by every 
American who loves his country and its established 
institution: 





“Within the last fortnight three members of my| 
race have been burned at the stake; of these, one| 
was a woman. Not one of the three was charged | 
with any crime even remotely connected with 08, 
abuse of a white woman. In every case murder | 


| injustice alone which stirs my heart. 


whatsoever character committed by members of my 
race, and I condemn them now with equal severity; 
but I maintain that the only protection of our 
civilization is a fair and calm trial of all people 
charged with crime, and in their legal punishment, 
if proved guilty. There is no shadow of excuse 
for deviation from legal methods in the cases of 
individuals accused of murder. The laws are, as 
a rule, made by the white people, and their execu- 
tion is by the hands of the white people; so that 
there is little probability of any guilty colored man 
escaping. These burnings without trial are in the 
deepest sense unjust to my race. But it is not this 
These bar- 
barous scenes, followed, as they are, by the publi- 
cation of the shocking details, are more disgraceful 
and degrading to the people who inflict the punish- 
ment than to those who receive it. If the law is 
disregarded when a negro is concerned, it will soon 
be disregarded when a white man is concerned, and, 
besides, the rule of the mob destroys the friendly 
relations which should exist between the races, and 
injures and interferes with the material prosperity 
of the communities concerned. Worst of all, these 
outrages take place in communities where there are 
Christian churches; in the midst of people who 
have their Sunday schools, their Christian En- 
deavor Societies and Young Men’s Christian Asso- 
ciations; where collections are taken up for sending 
missionaries to Africa and China and the rest of 
the so-called heathen world. Is it not possible for 
pulpit and press to 8peak out against these burn- 
ings in a manner that shall arouse a public senti- 
ment that will compel the mob to cease insulting 
our courts, our governors and our legal authority; 
to cease bringing shame and ridicule upon our 
Christian civilization?” 


The United States Supreme Court, on April 
eleventh, decided the case of the State of Minne- 
sota v. The Northern Securities Company, and the 
Northern Pacific and Great Northern Railway Com- 
panies, involving the validity of the merger of the 
two railroad companies, holding that it was with- 
out jurisdiction and reversing the opinion of the 
court below. The opinion was by Harlan, J., who 
said that the Circuit Court could not have enter- 
tained jurisdiction in the case. The effect of the 
decision is to remand the case to the State courts. 


In Tulane Hotel Co. v. Holohan, decided Janu- 
ary, 1904, by the Supreme Court of Tennessee 
(79 S. W. 113), it is held that where a commer- 


was the sole accusation. All of these burnings took) cial traveler gave his grips to the porter of a 
place in broad daylight, and two of them occurred | hotel, but never went to the hotel or procured 
on Sunday afternoon, in sight of a Christian church.| any accommodations there, he did not become a 
In the midst of the nation’s busy and prosperous guest, so as to charge the hotel company with an 
life, few, I fear, take time to consider whither these| innkeeper’s liability. It was further held that 
brutal and inhuman practices are leading. The; where the porter of a hotel received at a railroad 
custom of burning human beings has become so| station the grips of a commercial traveler, and took 
common as scarcely to excite interest or attract| them to the hotel, placing them in the office without 
unusual attention. I have always been among those} calling the attention of any other of the employes 


who condemn in the strongest terms crimes of' to them, and the owner never came to the hotel or 
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secured accommodations there, the hotel company 
did not become a bailee and was not liable for the 
loss of the goods. 


Judge Hughes, of St. Thomas, who is one of 
those to retire, has had a remarkable career on the 
bench, having been appointed first judge of the 
newly formed county of Elgin in 1853. He was 
then not much over thirty years old, and has 
now reached the ripe age of eighty-four, after fifty 
years continuous service on the bench. A truly 
remarkable and probably unparalleled judicial life- 
time.— Canada Law Times. 


The right to work convicts in private chain gangs 
controlled by private individuals is denied, in Sim- 
mons v. Georgia Iron & C. Co. ({Ga.], 61 L. R. A. 
739), and a convict confined on such a chain gang 
is held to be entitled to be released from the cus- 
tody of the individuals controlling it, and remanded 
to the custody of the authorities lawfully entitled 
thereto. 


A director of the corporation who has transferred 
mortgaged property to it upon its agreement to 
assume and pay the mortgage, is held, in Franklin 
Savings Bank v. Cochrane ([Mass.[, 61 L. R. A. 
760), not to consent to a negotiation by the treas- 
urer of an extension of the time of payment, so as 
not to be discharged thereby by permitting the 
treasurer to act on behalf of the corporation in the 
thanagement of its fiscal affairs. 


The relation of officers and directors of a cor- 
poration to it and its stockholders is held, in Boyd 
v. Mutual Fire Association ([Wis.], 61 L. R. A. 
918), not to be such as to prevent their taking the 
benefit of the statute of limitations in an action to 
hold them liable for misfeasance or malfeasance in 
office. 


An assignee is held, in Wiggins v. Pender ([N. 
C.], 61 L. R. A. 772), not to be deprived of the 
benefit of a covenant of warranty in a conveyance 
of real estate by the fact that he is not named in 
the covenant, if assignseare named in the habendum 
clause of the deed. 


The uttering as true of a forged mortgage and 
a forged note, which the mortgage purports to 
secure, at one time to the same party, is held, in 
State v. Moore ({Minn.[, 61 L. R. A. 819), to con- 
stitute but one offense, so that a conviction on 
an indictment for uttering the mortgage is a bar 
to a subsequent conviction for uttering the note. 
With this case is a note discussing the question 
whether the forgery of different instruments at one 
time constitutes but one or more than one crime. 


A provision for alimony in a judgment granting 
a divorce, which cannot be changed under existing 
laws, is held, in Livingston v. Livingston ([N. Y.], 
61 L. R. A. 800), to be a vested right which cannot 
be impaired by a subsequent statute conferring 
power upon the courts to modify it. 


Temporary occupation of a highway with rails, 
by a railroad company, for its convenience while 
elevating its roadbed to abolish a grade crossing 
over a highway, is held, in McKeon v. New York, 
N. H. & H. R. Co. ([Conn.], 61 L. R. A. 730), to 
entitle the abutting owner whose access to and 
from his property is thereby destroyed, to com- 
pensation. 


The right of a woman to enter into a partnership 
agreement with her husband, under statutory au- 
thority to acquire, own, and dispose of property 
to the same extent as her husband may do, and to 
make contracts and incur liabilities to the same 
extent as if unmarried, is sustained, in Hoaglin v. 
Henderson ([Iowa], 61 L. R. A. 756.) 


The right to prosecute a man for criminal tres- 
pass in entering upon his wife’s land with intent to 
make his residence there is denied, in State v. 
Jones ({N. C.[, 61 L. R. A. 777), although she has 
left him and removed from the premises upon good 
grounds for believing that he has been guilty of 
adultery, and has forbidden him again to enter 
;upon them, and the Constitution provides that 
| property shall be and remain her sole and separate 


estate. 





| Although a receiver has been illegally appointed 
by a State court in excess of his jurisdiction to 
|aid the enforcement of its own judgment, it is 
| held, in Phelps v. Mutual Reserve Fund Life Asso. 
i ({C. C. A. 6th C.], 61 L. R. A. 717), that he cannot 
be enjoined from acting by a United States Circuit 
Court, being protected by U. S. Rev. Stat. sec. 720, 
forbidding an injunction by any federal court to 
stay proceedings in any State court, except when 
authorized by any law relating to proceedings in 
bankruptcy. 


The matter in dispute in an injunction suit 
brought to restrain the seizure of a homestead on 
execution, is held, in Speyrer v. Miller ({La.], 61 
L. R. A. 781), to be the homestead, and not the 
amount of the judgment sought to be executed. 
The other cases as to amount in dispute in case of 
injunction against the enforcement of liens or 
claims against specific property are discussed in a 
note to this case. 


The defense of the statute of limitations is held, 
in Wheeler v. Castor ([N. D.], 61 L. R. A. 746), to 
be a meritorious one which will justify the opening 
of the judgment taken by excusable default in order 
to let in such defense. The right to open default 
judgment to let in defense of statutes of limitations 
is considered in a note to this case. 


The owner of a structure to be used as a toboggan 
slide at a bathing resort is held, in Barrett v. Lake 
Ontario Beach Improvement Co. ([N. Y.], 61 
L. R. A. 829), to be liable for resulting injuries in 
case a person attempting to use it falls from it by 
reason of insufficiency of the railing, although it is 
in possession of a tenant. 
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The requirement in a policy of insurance against 
loss by the accidental discharge of an automatic fire 
extinguishing apparatus, that assured must use all 
reasonable means to save and preserve the property 
insured, is held, in Wertheimer-Swarts Shoe Co. v. 
United States Casualty Co. ({[Mo.], 61 L. R. A. 766), 
to refer to care to be taken after an accidental dis- 
charge of the apparatus, and not toe care to prevent 
an accident. 


Failure to effect a change of beneficiary in a 
mutual benefit certificate, because of refusal of the 





one in whose favor it was issued to surrender the) 
old one, is held, in Lahey v. Lahey ([{N. Y.], a 
L. R. A. 791), not to give the original beneficiary 
any right to the proceeds as against the claim of 
the one in whose favor the new certificate was tt 
be issued, where by statute and the rules of the | 
society there is an absolute right to make the change, | 
and everything required by the rule is done except | 


the surrender of the old certificate. | 


A tenant of land, not merely of a room or apart- | 
ment, is held, in Arbenz v. Exley, Watkins & Co. | 
({W. Va.], 61 L. R. A. 957), to be liable to pay rent | 
for his term, though a building on it, included in the | 
lease, is totally destroyed by fire without fault on his | 
part, unless the lease otherwise provides. 


Violation of a statute forbidding the employment 
in factories of children of a certain age is held, in| 
Marino v. Lehmaier ({N. Y.], 61 L. R. A. 811), to| 
be evidence of negligence which will support a civil | 
action for injuries resulting therefrom, although it | 
is punishable under the statute as a misdemeanor. 


eae 


Humorous Side of the Law. 

Representative Bede of Minnesota is among the 
best of story tellers, and his friends regret that he 
is not oftener in evidence in the cloak room. One 
of his latest is this: 

“Many years ago there lived in Minnesota an 
eccentric justice of the peace, who was thoroughly 
honest and who tried to do justice in adjudicating 
differences between his neighbors. The old gentle- 
man had a decided hatred for the quirks and 
quibbles of law, and not infrequently he rendered 
his decisions without regard to the legal points laid 
down by eminent jurists. 

“In a certain case before him it was shown that 
justice was on the side of the plaintiff, but he had 
slept on his rights until he had legally lost them. 
The attorney for the defense called the justice’s at- 
tention to this fact, and cited a decision of the 
Supreme Court to sustain him. 

“ “Tf the Supreme Court made such a decision, it 
acted wrong,’ said the justice. 

“The attorney brought forth volume after vol- 
ume and read the authorities. 

“ “You can stop right where you are,’ said the 





old justice, as he pulled off and rubbed his spec- 
tacles, ‘for I am satisfied that such a decision was ' 


made by the Supreme Court, but I want to say that 
if that court sees fit to make a fool of itself it is no 
reason why I should. It is my opinion that the 
Supreme Court is a nuisance—yes, a miserable nui- 
sance—and I overrule its decision on this point and 
give judgment for. the plaintiff. Justice is justice, 
sir, in this court.’ ”"—Washington Times. 


Judge Clancy of Montana has had two leap-year 
proposals. Owing to the fact that he turned both 
of them down, the names of his wooers are with- 
held, as it might injure their chances in future cam- 
paigns. Sufficient to say that both also occupy 
official positions. 

“ Judge,” said one of them, as she met the jurist 
in the corridor of the court house, “ why don’t you 
get married?” 

“Can’t find a woman that will have me,” was his 
guarded reply. “ Besides, I am hard to please.” 

“ How would I suit you?” was her modest query. 

“Tam afraid you wouldn’t do.” 

“Why?” 

“You are pigeon-toed,” said the ungallant jurist. 

The second proposal came a day later, and had 
some of the symptoms of a conspiracy. 

“Judge, I want to get married, will you have 
me?” 

“T am afraid you are not of my style,” said the 
judge. 

“ What’s the matter with me?” she asked. 

The jurist looked her over a moment, and ther 
said: 

“You are knock-kneed.” 

The young woman was squelched.—Anaconda 
(Mont.) Standard. 


Magistrate Jermon once spent a summer in a little 
town in South Jersey and made the acquaintance of 
a justice of the peace who held more offices than 
Pooh Bah himself. “He was,” says Jermon, ac- 
cording to the Philadelphia Press, “a notary public, 
a storekeeper, superintendent of the Sunday school, 
a lay preacher, postmaster, coroner, a farmer and a 
few more things that I can’t recall now. He was a 
shrewd old fellow, as a decision in a case that I 
heard will go to show. Two farmers had a dispute 
about .the ownership of some poultry, and each 
pleaded his own case. Each side had an equal num- 
ber of witnesses, and there was some tall swearing 
done all around. If I had been sitting on the case 
I should have given it up as a bad job, or sent it to 
court for trial. But that’s just what he didn’t do. 
| forgot to state that in addition to all his other 
functions he was his own constable. The hens were 
in court in a coop, and he ordered that the constable 
should take the coop to the roadway opposite the 
farms of the litigants and turn the creatures loose. 
And he did the job himself and got his fee for doing 
it. The hens settled the case themselves by going 


directly to one of the farms, and the justice declared 
that they knew their way home, and gave judgment 
accordingly.” 














